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Joint 


The cases are increasing 
Accounts. 


frequency where depositor 
savings commercial bank 
will have his money placed the 
joint credit himself and another, 
taking the evidence the debt 
it, the case may be, payable 
the question will arise whether 
survivor, entitled the de- 
posit, whether the ownership re- 
mains the estate 

this number publish two 
very instructive decisions Vice- 
Chancellor Pitney New Jersey 
upon this subject. both cases 
deposits this form, the circum- 
stances show that the depositor 


February, 1902, 


savings bank, intended that 
should have right the money; 
one, there was delivery the 
pass-book before A’s death, 
while the other there wasa delivery 
the pass-book third person 
with instructions deliver 
after A’s death. both, the title 
against the representative A’s es- 
tate. 

Elsewhere this number also 
consider the law New York upon 
this same subject, with reference 
husband and made payable 
self wife, and show that the law 
regards husband and wife 
the husband dies, the wife will 
entitled the whole deposit, 
survivor, preference the hus- 
band’s estate, and this, although the 
may have always retained 
the certificate and never delivered 
his wife before his death. Where 
joint credit and and the 
parties are not husband and wife, 
the decisions are not clear 
the creation joint tenancy, 
with right survivorship, whe- 
ther would entitled the de- 
posit after the death where 
there has been delivery the 
evidence the debt during the life 
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Very much depends, such 
cases, upon the intention with which 
the deposit has been made, wheth- 
gift. 


John Smith, merchant 
given town, brings into one 
the banks that place for dis- 
count, negotiable promissory note 
bearing his own signature maker, 
well the signature Mr. Peter 
Robinson, man known responsi- 
bility the place, the signature 
the latter being affixed either maker 
indorser. The note complete 
all particulars except that the name 
the payee left blank and the 
amount has not been filled in, 
possibly, also, the blank for the num- 
ber months which the note 
run has been left unfilled. The cash- 
ier the bank questions Mr. Smith 
regarding these omissions and told 
that Mr. Robinson has signed the 
note order give sufficient 
credit enable Mr. Smith obtain 
its discount one the banks and 
that the blanks have been left un- 
filled because was not known 
which bank the place the money 
might obtained, for what 
length time, just what amount. 
Mr. Smith says that the amount 
desires raise the note and 
for which Mr. Robinson has been 
willing sign, $1,000, but 
cannot obtain that full amount 
will have satisfied with such 
less sum the bank willing 
advance. 

The cashier, knowing that Mr. Rob- 
inson amply responsible and that 


the paper good investment, 
thereupon discounts for $1,000 
filling that amount the body 
the note, with the name the bank 
payee and three months the 
time for which the note torun. The 
cashier feels perfectly secure doing 
this the note negotiable in- 
strument and frequent prac- 
tice discount notes executed, 
filling the terms the time 
negotiation. 

doing, the cashier ques- 
tion justified the rule 
the law merchant and the practice 
thereunder; but now appears that 
all those states which the Nego- 
tiable Instruments Law has been 
enacted the rule been 
changed this particular and that 
bank taking such note without 
first inquiring Mr. Robinson 
the precise purpose for which 
signed and the extent the 
authority which has conferred 
Mr. Smith payee, amount, time 
payment, etc., does its peril; 
for should turn out that the note 
has been signed Mr. Robinson and 
handed Mr. Smith for some other 
purpose, raise smaller amount 
than that represented Mr. Smith, 
the bank will not protected 
bona fide holder for value the note 
completed. 

For fuller particulars this point, 
which important for the attention 
every discounting banker and other 
dealer commercial paper all 
those states where such paper gov- 
erned the Negotiable Instruments 
Law, see the article upon this subject 
published elsewhere this number, 
which recent decision cited con- 
struing the effect stated. 
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EDITORIAL. 


New York 


resolution which 
Clearing House 


will found 
this number, the New York 
Clearing House Committee has added 
the scale fines, one for 
each mis-sent item, paid 
the offending bank the bank 
returning such item, time 
presentation for redemption, but 
the amount fine which may 
collected from any bank any one 
bank for missent items the same 
day, limited $5. 

will also seen circular 
letter published this number, the 
Clearing House Committee has pro- 
hibited the practice whereunder out- 
of-town banks have had stamped 
upon checks drawn upon them, the 
Bank, New York,” and have had such 
checks paid their New York cor- 
respondents, such practice consti- 
tuted evasion the collection 
charge upon out-of-town paper. 


War The pending repeal war 
realized, will make all current rul- 
ings the Commissioner Internal 
Revenue, and decisions the courts 
the applicability non-appli- 
cability provisions the tax law 
various documents and transac- 
tions interest far future 
dealings are concerned; but there are 
many cases past transactions 
wherein the exemption non-ex- 
emption from tax open dispute, 
and the current decisions upon such 
cases are general interest. 

Upon the important transaction 
wherein stocks are pledged collat- 
eral security for the future payment 
money—time where 


there memorandum the deliv- 
ery the stocks, published 
our January Journal, summary 
the official rulings todate. Inthis 
number publish further ruling 
Commissioner Yerkes the same 
subject, the effect that memor- 
andum printed envelope, 
which the securities are enclosed, 
any similar memorandum, subject 
the stamp tax cents per $100; 
but the whole question the valid- 
ity ofsuch taxation now before the 
courts, and soon decided, steps 
towards the actual enforcement 
such stamp taxes have been suspend- 
ed, pending the outcome judicial 
decision. 

Concerning sales stock and the 
validity the tax upon memoranda 
sales, publish this number 
the lengthy decision the United 
States Circuit Court for the Southern 
District New York upholding the 
validity the tax. The constitu- 
tionality the law imposing such 
taxation was assailed the ground 
that provided for levying direct 
tax upon property, without appor- 
tionment, required the con- 
stitution. The opinion Judge 
Thomas that taxes upon sales 
transfers property are indirect and 
not violation the Constitution- 
provision. 


the term which en- 
thusiastic student statistics de- 
scribes the “Statistical Abstract 
the United just issued 
the Treasury Bureau Statistics. 
While solid columns figures are not 
perhaps looked upon the average 
citizen especially picturesque, 
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examination the pages the Stat- 
istical Abstract, presents some inter- 
esting, not absolutely picturesque 
facts. interesting, for instance, 
that the gross area the United 
States, exclusive Alaska and 
has grown from 827,844 
square miles 1800 3,025,600 
1900; and the population meantime 
from 5,308,483 1800 75,693,- 
724 1900. 

Another page shows that Virginia 
ranked first population 1800 
and seventeenth; that 
Pennsylvania has sturdily held her 
own, having ranked second popu 
lation 1800 and the same 1900; 
New York, which ranked third 
1800, stands first the list 1900; 
North Carolina, which stood fourth 
rank 1800 was 1900. 
Kentucky has moved downward 
from eighth rank 1800 twen- 
ty-ninth 1900; Delaware, from 
seventeenth forty-sixth; while In- 
diana moved upward from twenty- 
first rank 1800 eighth 
1900; and Ohio from eighteenth 
place 1800 fourth rank 

Another page which represents 
interesting picture that devoted 
pal the public debt the 
United States. shows that the 
debt the United States, which 
1865 was $78.25 per capita, was 
1901 $13.45 per capita, and that the 
interest charge, which 1865 was 
$4.29 per capita, was 1901 38c. 
per capita; the lowest rate inter- 
est outstanding bonds 1865 
was per cent, and those there 
were but $90,000,000, against 
000,000 per cent bonds, $1,213,- 
000,000 per cent, and $671,000,- 
000 7.3 percent; while 1901 
practically one-half the outstand 
ing debt stcod percent, and even 
those bonds were selling 
the markets. 

Another interesting picture found 
the page which shows 


the savings banks the United 
1901. Deposits savings 
banks 1820 were $1,138,576, and 
the number depositors, 8,635; 
1901 the amount deposits was 
$2,449,547,885, and the number 
depositors 6,107,083; the average 
sum due each depositor 1820 was 
$131.86; 1901 was $401.10. 

Another interesting found 
the statement showing the 
sactions the New York Clearing 
House from 1854 1901. 1854 
the number banks was 50, the cap- 
ital $47,000,000, and the clearings 
$5,750,455,987; 1901 the number 
banks had only increased 62, 
their capital $82,000,000, while 
the clearings had increased $77,- 
020,672,494, the number banks 
having thus increased about per 
cent, the capital about per cent, 
while the clearings 1901 were 
times much 1854. 

Still another interesting picture 
that which shows single table 
the story the foreign commerce 
the United States from 1800 
1800 the imports were $91,000,- 
000 and the exports $71,000,000, im- 
ports exceeding exports 
000, nearly per cent; 1901 
imports were $823,000,000 and 
ports the excess 
exports being $664,000,000, per 
cent greater than the 
ports 1901 were times great 
1800, and exports were 
times great 1800 

Articles food 1886 formed 
per cent the imports and 
1901 per cent; manufactures 
ready for consumption 1886 
formed per cent the imports, 
and 1901 per cent; articles 
crude condition for use 
turers formed per cent the im- 
ports 1886 and 33.5 per cent 
1901, showing that manufacturers 
are steadily increasing their importa- 
tions raw materials required 
manufacturing, while most other 
classes the percentage imports 
decreasing. 


CHECKS ASSIGNMENTS. 


CHECKS ASSIGNMENTS DEPOSITS BANK. 


statement the two divergent theories the subject, together 
with detailed statement the law Kentucky 
thereupon, judicially developed. 


broad country ours, such im- 
portant and universally used instru- 
ment payment the bank check 
not the subject one simple, uni- 
form and definite system rules, 
its nature and governing 
its legal effect every state the 
Union. But that such not the case 
the present time, known all. 
Almost the outset judicial de- 
cisions upon check transactions, two 
divergent theories the nature 
and effect checks were adopted 
the courts different states and 
time passed on, these two theories 
broadened and developed into still 
wider divergence, other states 
adopted one the other these 
theories, and new transactions 
called for their application cases 
presenting new particulars. 

One these theories was that 
check, until acceptance the bank, 
gave the holder right in, title 
to, the fund drawn upon. Until ac. 
ceptance payment, the title the 
deposit—i.e. the debt the bank 
the depositor—remained and sub- 
ject the control the checkdraw- 
er. chose countermand pay- 
ment the check, might so. 
his creditor attached the deposit 
after had given the check, the at- 
tachment created lien upon money 
made assignment for the ben- 
efit creditors after giving the 


check, the assignee took the money 
bank which otherwise might have 
been used pay the checkholder. 
the bank might itself cred- 
itor the depositor, and appropri- 
ate the deposit for his debt it, 
instead paying his check some 
outstanding holder. all these 
cases, the checkholder had re- 
course whatever upon the deposit, 
upon the bank. His only recourse 
the holder dishonored check 
was against the drawer for breach 
contract payment, against 
some prior indorser the unpaid 
check. This theory has been adopt- 
the new Negotiable Instru- 
ments Law, and uniform appli- 
cation all those states wherein that 
law has been enacted. 

The other theory was based the 
idea that when check was given,the 
holder should have some right the 
deposit drawn upon. The giving 
the check meant that the depositor 
transferred the amount bank 
the holder, and having made such 
transfer, having assigned his right 
the deposit the holder, the latter 
his claim thereto. course, cer- 
tain things might arise which would 
defeat the holder’s claim the de- 
posit before the bank had notice 
its existence—the depositor might 
draw out the money himself, 
might paid later checks, earlier 
presented, the bank, itself, might 


have claim the bar- 
ring these special matters which 
might defeat the payment the 
check, the courts adopting this the- 
ory, declared the law that 
check operated assignment 
the amount drawn for, between 
drawer and holder, the time was 
given; that when notice this as- 
signment was given the bank 
presentment the check for pay- 
ment, the latter then became bound 
its terms, and then refused 
payment when funds, was liable 
for the amount the 
nois one the states which has 
adopted this theory, and Kentucky 
another; but its full development 
and application particular cases 
has not been entirely uniform. The 
drawer and holder has been carried 
the checkholder the deposit drawn 
against, preference acreditor at- 
taching the deposit, assignee 
for creditors the depositor under 
assignment made, after the deliv- 
ery and before presentment the 
check; but with regard the de- 
positor’s subsequent control and 
right countermand payment 
after giving the check, there not 
entireuniformity. Illinois, more true 
the theory that the check, the 
depositor has assigned his right 
the deposit and has more say 
regarding its disposition, denies the 
drawer’s right countermand 
any time; while Kentucky, according 
the tecent decisions its courts, 
holds that the drawer retains the 
right countermand down the 
time presentation the check, 
and can defeat its payment 
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doing. Another difference between 
Kentucky and law may 
here noted. While both hold that 
until the bank notified, not 
bound the assignment and that, 
the bank has, itself, claim 
against the depositor may assert 
the same defeat the check, even 
though the claim arises after the 
check was drawn and delivered, they 
differ this: holds that 
perfect the bank’s right, must ap- 
propriate the deposit actually 
charging the amount the claim 
against its depositor’s account its 
books before presentation the 
check, while Kentucky, held 
that when the check presented, 
the mere refusal pay reason 
the bank’s own claim, sufficient 
appropriation defeat the check. 

this number are publishing 
the latest decision the court ap- 
the effect check assignment; 
and take this opportunity pub- 
lish brief chronological summary 
the course judicial decision Ken- 
tucky upon the legal effect check 
showing the establishment the 
assignment, and how has been ap- 
plied limited particular cases 
which have since developed. This 
should matter general interest 
toall, and special interest banks 
the Kentucky commonwealth. 

the year 1871 case came be- 
fore the court appeals Kentucky 
involving, and which the court 
decided, the legal effect check 
assignment. check had been 
drawn Kentucky upon firm 
bankers New York. The payees, 
the day was drawn and deliv- 
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ered, notified the New York drawees 
thereof; but when was presented 
for payment, nearly month later, 
although the bankers had sufficient 
funds the drawer, payment was re- 
fused. The court held the bankers 
liable the payees the check. The 
court characterized the check “an 
absolute appropriation much 
money the hands the bankers 
the holder the check, remain 
there until called for, and cannot after 
notice withdrawn the 
Concerning the holder’s right ac- 
tion against the bank, the court 
quoted the following language from 
Parsons Bills and Notes: ‘‘While 
therefore admit that bank may 
holder check for wanton 
fraudulent refusal pay check, 
whereby the holder lost the funds, 
yet only such cases could any ac- 
tion maintained against the bank 
for the and said: 
refusal the bankers pay the 
check was wanton, least, because 
they had the funds and made ob- 
jections the check; and the 
drawers after demand could not col 
lect the funds, would seem irresist- 


ibly result that the payees must 


have the right maintain the action, 
otherwise the drawees would not 
responsible any one for the funds 
their 

1871, therefore, the highest 
court Kentucky established the 
principle that check absolutely ap- 
propriates assigns the deposit 
the holder, given; that 
after the bank notified the check, 
the drawer cannot withdraw the 
amount; and the bank, after such 
notice the holder’s rights, wanton- 


fraudulently refuses pay him 
the money, thecourt will compel 
One point worthy atten- 
tion here. What constitutes notice 
the bank the check fix 
the holder’s right the fund, 
against it, that time? Generally, 
the first notice which bank gets 
check, when the check itself 
presented and payment demanded. 
But this first Kentucky case, no- 
tice the check was given some time 
prior its actual presentment; and 
from this the inference fair that 
the court recognizes such notice 
sufficient secure the checkholder’s 
rights, although also states, its 
opinion, that drawers, after de- 
mand, could not collect the 
from which might equally as- 
sumed that presentment the check 


demand payment would con- 


stitute the first binding notice the 
bank. does not settle this 
point clearly might wished. 
The next case the subject arose 
1883, and was decided the Su- 
perior Court Kentucky. Chambers 
Northern Bank, reported, Ky. 
Law Id. 123. The court 
held that the obligation the bank 
pay, the order their present- 
ment, checks the depositor 
long the fund lasts remains 
unincumbered, inures the benefit 
the checkholder, but that his right 
the fund not perfected the mere 
delivery the check him; must 
first demand payment; and nothing 
has occurred before the demand ex- 
cuse the bank, such demand fixes the 
liability the bank the holder, 
and payment refused, can 
prosecute action his own name 
against the bank for the recovery 
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the amount. Further, that the 
mere fact that the drawers have 
filed their petition bankruptcy 
after the delivery the check, 
and before the demand for pay- 
ment, does not justify the bank 
dishonoring the check. 

this case, see two points 
clearly decided: (1) there must 
demand payment fix the check- 
holder’s right the fund against 
the bank; (2) that between holder 
and assignee bankruptcy the 
drawer, taking subsequent the de- 
livery but before the presentment 
the check, the holder entitled the 
deposit. other words, between 
drawer and holder, the deposit has 
been assigned the latter the 
time drawing the check, and the 
drawer had title thereto remain- 
ing thereafter convey his as- 
signee bankruptcy. 

Next have the case Deather- 
idge Crumbaugh, decided 1887 
the Kentucky Superior Court 
Ky. Rep. 592), which reaffirms the 
principle that the giving check 
depositor upon fund part 
assignment and appropriation the 
amount named the check the 
payee rightful holder thereof, and 
declared that this appropriatior 
can only defeated other appro- 
priations made the depositor and 
accepted the bank without notice 
the previous check. therefore 
held that theclaim checkholder 
superior that creditor attach- 
ing the fund before presentment the 
check. Speaking the necessity 
demand payment fix the hold- 
er’s the fund against the 
bank, the court said: 


“The demand payment 
sary, because the bank only agrees 
pay its counter demand 
evidenced bycheck. The presentment 
necessary cut off the claims 
others which may 
tween the giving the check and 
its presentment, but when the check 
presented and demand made, the 
right the holder relates back 
the time when the check was drawn 
unless some claim has, the mean- 
time, been established which su- 
perior 

From this case seen the check- 
holder’s superior right the fund, 
assignee, dating from the time the 
check was given him, over credit- 
who thereafter attaches, the 
time attachment, all the deposit- 
or’s right thereto has been assigned, 
and more subject seizure, 
than assignment for the benefit 
creditors, shown the last pre- 
ceding case. 

The same year, the same court, 
Rosenbaum Lytle Ky. Rep. 
607), the proposition that 
the right the checkholder prior 
that creditor who attaches the 
fund before the check was presented 
for payment; and also decided that 
where the drawer check 
has funds bank when the 
check drawn, but subsequently 
deposits the money his credit, 
clearly appropriated the pay- 
ment the check had been 
deposit when the check was drawn. 

the following year, 1888, the Su- 
perior Court Kentucky (Herndon 
Louisville Banking Co. Ky. 
Law Rep. 584) wrestled with new 
question, namely, the superior right 
the fund deposit between 
the checkholder, the one hand, and 
the bank itself, the other, which 
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held claim indebtedness against 
its depositor which had accrued sub- 
sequent the giving, but prior 
notice the existence the check. 
The decision was that the bank had 
the superior right—that while 
between holder and drawer, 
those claiming rights derived from 
against the drawer after had 
given the check, such his assignee 
bankruptcy attaching credit- 
or, the holder had the better right 
prior assignee the deposit, yet 
between holder and bank, such as- 
signment did not take effect until de- 
mand payment, and claim the 
bank accruing prior that time, al- 
though after delivery the check, 
had the preference. 

Two years later, 1890, there 
first came case the Su- 
perior Court (Tramell Farmers’ 
National Bank, Ky. Law Rep. 
900) the question the drawer’s 
right countermand payment after 
giving the check. The court this 
case held follows: 

The drawer check may, no- 
tice the bank before its presenta- 
tion for payment, revoke counter- 
mand the check, and the bank may 
refuse payment the original payee 
upon that ground. The question 
the right the bank with- 
hold payment innocent indor- 
see the check not before the 
court, and therefore not deter- 
mined. 

The reasoning upon which the 
court based this decision 
lows: 


the funds the drawer the 
amount the check, which assign- 
ment complete upon the present- 


ation the check, and the bank 
improperly refuses payment the hold- 
may sue the bank, the well set- 
tled law this state. But check 
assignment the bank till 
notice given it. 

“The drawer the interim, 
between the delivery the payee 
and its presentation for payment, 
draw his deposit from the bank 
place the credit another per- 
the check; and can, therefore, see 
good reason why, between im- 
mediate parties, the 
innocent parties are not affected—the 
drawer may not revoke counter- 
mand 


other words, because drawer 
can, taking advantage the ignor- 
ance his banker, obtain possession 
money has already assigned 
some one else, there reason why 
should not retain possession, with- 
out the inconvenience drawing the 
money out himself checking 
away some one else, merely no- 
tifying his banker hold it. 
Doubtless, all right counter- 
mand check under theory law 
that the check not assignment; 
but where system established, 
Kentucky, that check as- 
signment all the right and 
title deposited money another, 
and upon this theory attaching 
creditor subsequent assignee for 
creditors the assignor can acquire 
right deposit that has, al- 
ready, been assigned check, 
difficult see how can consist- 
ently held that the drawer himself 
exercise any legal control over 
that which has already parted 
with, the language the Ken- 
tucky court appeals 
appropriated”’ the checkholder. 

The question the liability the 


bank the depositor for damages 
for dishonoring his check came 
the same year, 1890, National 
Bank Lebanon Boles, decided 
the Kentucky Superior Court (12 
Ky. 422). The court held: 
Where the deposit equals exceeds 
the amount the check, the bank 
bound honor it, and refuses 
positor for damages. The fact that 
the holder check has right 
action against the bank 
ing the check, does not deprive the 
drawer the right sue and re- 
cover the damages sustained. 

1895, the Kentucky Court Ap- 
peals (Farmer’s Bank Newland, 
Ky. Law Rep. 329), had occasion 
the principle that check 
drawn upon bank absolute 
appropriation the drawer 
much money the hands the 
banker the holder the check 
remain there until called for, and 
cannot, after notice, withdrawn 
the and apply the 
case where, after drawing his check 
and before was presented, the 
drawer made assignment for the 
benefit his creditors; the court 
holding that the assignment passes 
the assignee interest that 
part the deposit appropriated 
the check, and the holder may main. 
tain action upon against the 
bank upon which drawn. 
this case, bank had received for 
collection certificate deposit 
another bank. surrendered the 
certificate and took exchange 
check the debtor upon another 
bank. Payment this check was re- 
fused the drawee bank, although 
funds, because the drawer had, 
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after delivering it, made assign- 
ment. The owner the certificate 
thereupon sought hold the 
ing bank responsible, but the court 
held that the check had taken was 
vent bank, upon which there was 
right action against that bank, 
hence the owner was not damaged. 

1896, the Court Appeals (Mt. 
Sterling National Bank Greene, 
Ky. Rep. 178) reaffirmed the fol 
lowing propositions, already decided 
the State: 


Ifa bank refuses, without 
cient justification, pay the check 
customer, the customer has 
action for damages against the 

Where the customer, either be- 
fore the check drawn before the 
bank has notice it, becomes in- 
debted the bank amount 
which, deducted from the deposit, 
would leave insufficient pay the 
check, the bank may refuse honor 
his check. 

Concerning proposition No. the 
court further held that order 
give the bank this right, not 
necessary that should apply the 
indebtedness, the simple refusal 
pay the check being all the appropri- 
ation needed for that purpose. 

1897 the Court Appeals 
(Blades Grant County Bank, 
Ky. Law Rep. 340) rendered decis- 
ion which made appear, for the 
time being, that bank was not jus- 
tified refusing pay check 
the payee, because countermand 
the drawer prior presentment; 
contrary what had been held 
the Superior Court 1890. this 
case the holder check, received 
from the drawers, presented 
the bank and payment was refused 
order the drawers. More than 
five years later, sued the bank, 


and the court held would have 
had right action had brought 
suit within five years; but that his 
action was barred the statute 
limitations. But useless 
speculate what can argued 
from this decision the inability 
drawer countermand his 
check before presentment, for the 
most recent decision this court, 
shall see later, the drawer’s right 
countermand before presentment 
expressly declared. 

this case, further question 
came up. The holder argued that 
the bank was the attitude 
trustee funds out which the 
check was payable, and therefore the 
statute limitations did not run; 
but the court said, whether such was 
the case not, cause action 
certainly accrued the check when 
payment was demanded and refused 
the bank, such refusal being equiv- 
alent repudiation the trust. 

1900 (Winchester Bank Clark 
County Bank, Ky. Law 
case was presented the Court 
Appeals for decision wherein banker 
had become confused his concep- 
tion the law the respective 
rights checkholders and attaching 
creditors, and wrongly paid out cer- 
tain deposits his loss. brief, 
had deposit the credit cus- 
tomer, $671.39. that day two 
claims were presented, check, dated 
February 8th for $393.95, and at- 
tachment the customer’s funds for 
$315.37. The banker evidently 
thought the attachment had priority, 
refused pay the $393.95 
check, and retaining $315.37 for the 
attachment, afterwards paid out the 
balance the deposit $356.02, 
later checks. Brought before the 
court, was held liable for 
First, check, February 
Second, attaching creditor 
for balance $671.39 
277.44 
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that this mistake law cost 
the banker the $356.02 which paid 
the later checks. 

The principle law derivable from 
the case that while bank may 
pay checks dated prior to, but pre- 
sented after service of, attach- 
ment, has right pay checks 
dated subsequent attachment 
the depositor’s funds; these 
latter, the attachment takes prece- 
dence. 

This brings the decision 
the Court Appeals Kentucky 
reported this number the Jour- 
the case Weiand’s Adminis- 
trator State National Bank 
Mayville. Here, also, banker ap- 
parently became confused his 
legal duties respective claimants 
positor issued his check, dated Au- 
gust 20th, for $360. August 19th 
the depositor died leaving de- 
posit $199. August 20th the 
check was presented, but the depos- 
itor’s administrator notified the bank 
the drawer’s death and forbade 
pay, and the check was refused 
payment, and protested. this 
point, the bank’s action was doubt 
less correct. There law Ken- 
tucky anywhere else requiring 
bank pay part check, where 
the deposit insufficient pay the 
whole, and this, irrespective the 
questions whether (1) the drawer’s 
death before presentment revoked 
the bank’s authority pay espe- 
cially where the drawer died before 
the post-date the check, and 
whether (2) the drawer’s administra- 
tor had power countermand pay- 
ment. 

But shortly afterwards, the bank 
reconsidered its action and paid the 
$199 the holder the check for 
$360. After had done this, the ad- 
ministrator the depositor issued 
his own check for the $199 payee 
for value, but this was refused pay- 
ment, the bank had already paid 
out the money. The administrator 
thereupon brought two-pronged 
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action against the bank, first, for the 
$199, second for $500 damages for 
wrongful dishonor his own check. 
The court holds that has right 
action the payment the 
tothe holder the $360 check was 
not justified. The decision concern- 
ing why this payment should not 
have been made, have summarized 
follows: 

The bank had right refuse 
pay the $199 check for $360. 

The bank had authority 
afterwards revoke its action and pay 
part the check because 

(a) Before presentation, the draw- 
may countermand, which was 
done. 

The death revoked the 
check, and notice therefore the 
bank, before presentation, bound the 
bank knowledge such revoca- 
tion that its payment, thereafter 
made, was invalid. 

This ends our summary Ken- 
tucky cases upon the legal effect 
check assignment. The latest 
decided case, now published, makes 
clear that the drawer may counter- 
mand the check before presentation; 
also holds that the drawer’s death, 
notified the bank before presenta- 
tion, revokes its authority pay 
the check. 

The decisions seem clear and con- 
sistent throughout with the theory 
adopted 1871 that check oper- 
ates assignment the right 
the drawer the deposit 
the time given; and binds the 
bank upon presentation and demand 
payment; except the particular 
where the drawer given the right 
countermand his check before 
has been presented, and possibly, 
also, where held that death 
the drawer revokes the authority 
the bank pay, for man as- 
signs his right deposit an- 
other before the death, does not 
seem that his subsequent death 
the assignor should affect the right 
thereto. 
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SUMMARY OF KENTUCKY CASES. 

Drawing and Delivering 
Check.—This constitutes time 
delivery, between drawer and 
holder, assignment the holder 
much the deposit the 
credit the drawer, then deposit 
subsequently made, the check 
calls for; and secures such deposit 
him against 

Creditor attaching deposit be- 
fore presentment check, but after 
its delivery. 

Assignee receiver bank- 
ruptcy depositor, taking assets 
from him before presentment, but 
after delivery check. 


Presentment and Demand 
Payment.—Assignment not perfect- 
ed, against bank, until present- 
ment and demand payment. Be- 
fore this, checkholder’s rights may 
defeated 

Withdrawal funds depos- 
itor upon his checks others. 

Depositor. 

Death Depositor, notified 
bank. 

Bank’s own claim against de- 
positor accruing before presentment. 

Checkholder’s Perfected Right 
Deposit.—Where deposit sufficient 
time presentment, and check- 
holder’s right thereto has not, 
that time, been defeated any 
the matters specified subdivision 
posit thereupon becomes perfect, 
against bank well checkdrawer. 

Bank’s Liability Action. 

Bank refusing payment de- 
posit which checkholder has per- 
fected right, liable action 
er, therefor, brought 
any time within five years. 

Bank wrongfully refusing 
honor depositor’s check incurs, ad- 
ity the drawer for damaging his 
credit. 
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COURSE STUDY 
THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED NEW YORK, CONNECTICUT, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WIS- 
CONSIN, NORTH DAKOTA, RHODE ISLAND, THE DISTRICT COLUMBIA, 
PENNSYLVANIA AND ARIZONA. 


Embracing special reference to the changes thereby wrought in the former law of the 
subject in all the above states—Commenced in June 1899 number. 


enacted New York, the Nego- 
tiable Instruments Law divided into nineteen 
articles follows: 

General Provisions (Sections 


Negotiable Instruments: Form 
pretation (20—42) 

Consideration (50—55) 

Negotiation 

Presentment for payment (130—148) 

Discharge (200—206) 


Acceptance 

Presentment for acceptance (240—248) 

Protest (260—268) 

Acceptance for honor 

Payment for honor (300—306) 

Promissory notes and checks (320—325 

Notes given for patent rights 

Laws repealed; When takes effect (340— 
341) 

The provisions the law naturally fall under 
four general classifications. 

General Provisions. 

Negotiable Instruments General. 

Bills Exchange. 

Promissory Notes and Checks. 

The text the law the same all the 
states (with some slight exceptions which will 
noted) but the numbering the sections, 
and some states the articles, not uniform. 
There is, however, the same continuity ar- 
ticles and text, except that some instances 


“General Provisions” follow, instead precede, 
the remainder the act. following this 
course study with reference the New York 
act, above outlined, the reader each state 
can apply the same the law his own state. 


NEGOTIABLE INSTRUMENTS 
GENERAL. 


(Continued. 


the subject notice dishonor 
have heretofore considered the sec- 
tions which provide whom and 
whom notice dishonor may 
given and the form and sufficiency 
the notice. now come the sec- 
tions which provide the time 
within which notice dishonor may 
given. 


Sec. 173. Time within which notice 
soon the instrument dishonored; 
and unless delay excused herein- 
after provided, must given within 
the times fixed this act. 


Here see the general range 
time fixed, from the earliest moment 
which notice may given, the 
latest time. The earliest moment 
soon the instrument dishon- 
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honor, for the holder wait until 
the close business hours antici- 
pation the possible payment the 
instrument later the day. 
the instrument dishonored, no- 
tice may once given; and the 
instrument paid later the day, 
this nullifies the notice. The extreme 
limit time within which notice may 
given, provided the next two 
sections, the first regulating the time 
where the parties reside the same 
place; the second, where they reside 
different places. 


Sec. 174. Where parties reside 
same place.—Where the person giving 
and the person receive notice reside 
the same place, notice must giv- 
within the following times: 

given the place business 
the person receive notice, must 
given before the close business 
hours the day following; 

given his residence, must 
given before the usual hours rest 
the day 

him usual course the day fol- 
lowing. 


will seen that, where the par- 
ties reside the same place, the 
sign the law that the notice shall 
reach the indorser either personally, 
his place business residence, 
not later than the close the day 


following that dishonor. may 
either given him personally during 
that day; written notice may 
left his place business his 
residence, which event must beso 
left before the close business hours, 
the usual hours rest, respective- 
ly; ifit sent mail, must 
deposited the postoffice such 
time will permit its reaching the 
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indorser usual course the day 
following. 

The original rule the law merchant 
was that where the parties resided 
the same place, notice could not 
given mail, but this rule was sub- 
sequently changed some the 
states statute, and custom 
some the large cities. Under the 
above section the Negotiable In- 
struments Law, would seem that 
notice mail authorized where 
the parties reside the same place. 


Where parties reside 
different places.—Where the person 
giving and the person receive no- 
tice reside different places, the no- 
tice must given within the follow- 
ing times: 

posited the postoffice time 
mail the day following the 
mail convenient hour that 
day, the next mail thereafter. 

given otherwise than through 
the postoffice, then within the time 
that notice would have been received 
due course mail, had been 
deposited within the 
time specified the last subdivision. 


Where the parties reside different 
places, the usual mode serving no- 
tice mail; and there has been 
some confusion among the authori- 
ties when notice must 
mailed, varying requirements having 
been that notice must given 
the mail after dishonor the 
same day; that must given not 
later than the first mail the day 
following, when there are more than 
one; and that may sent any 
mail the day following. The rule 
the Negotiable Instruments Law, 
seen, that the notice must 


fic 
\ 


sr te 


THE NEGOTIABLE INSTRUMENTS LAW. 


deposited the postoffice time 
mail the day following 
nient hour that day, the next 
mail thereafter. 

Construing this rule the light 
judicial decisions, means that de- 
posit the notice the postoffice, 
any time during the day follow- 
ing dishonor, early enough, provid- 
day; and there only one mail 
day, and that closes before business 
hours, deposit the postoffice the 
first day after dishonor, timeto 
the early morning mail the sec- 
ond day after dishonor, would suf- 
ficient. 

was held Lawson Farmers’ 
Bank, Ohio St. 206, that mail 
which closed 9.10 a.m., being the 
only mail the day after the day 
dishonor,was not unreasonable 
inconvenient hour; while Chick 
that was aninconvenient hour. 

Where the notice party residing 
ina different place given special 
messenger, express, otherwise than 
through the postoffice, the provision 
the time that notice would have 
reached him due course, had 
been deposited the postoffice with- 
the time above specified. 


Sec. 176. When sender deemed 
have given due notice.—Where notice 
dishonor duly addressed and 
posited the postoffice, the sender 
deemed have given due notice, not- 
withstanding any miscarriage the 


This perpetuates the common law 
rule, exempting the sender notice 
dishonor mail from the conse- 


quences the mistakes miscarri- 
ages which sometimes occur the 
United States postal service. 


Sec. 177. Deposit postoffice; 
what constitutes —Notice deemed 
have been deposited the post- 
office when deposited any branch 
postoffice any letter box under 
the control the depart- 
ment. 


This section embraces branch post- 
offices and letter under the gen- 
eral term Before the pass- 
age the had come before 
the courts wherein was contended 
that deposit notice aletter-box 
was not the legal equivalent depos- 
iting the postoffice, but the courts 
uniformly held that the deposit 
notice postoffice box thestreet 
was just the same, legal effect, 
the postoffice. The same thing has 
been held with reference notice 
postoffice carrier the street. 
Pearce Langfit, 101 Pa. St. 507, 
the court said: think the deliv- 
ery letter official letter-car- 
rier the full equivalent for depos- 
postoffice. When left the former 
for the purpose being taken 
therefrom the carrier, and left 
the postoffice must taken 
from the receptacle there provided 
for its deposit, either the post- 
master some one his agents, 
placed the mail. either 
case the letter must come into the 
personal custody some one law- 
fully authorized for the purpose, 
whose function participate 
the transmission from the 
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sender the mail. certainly can 
make difference whether the let- 
ter handed directly the carrier, 
box, and taken from thence the 
The postal regulations 
the United States require that 
carriers while their rounds shall 
receive all letters prepaid that may 
handed them for mailing. 
follows that when such carrier re- 
ceives prepaid letter from citi- 
zen for the purpose being mailed, 
the strict performance his 
official duty. 

Section 177 does not specify that 
deposit general branch post- 
office letter-box, but any case 
not provided for this act, the 
rules the law merchant shall gov- 


Sec. 178. Notice subsequent 


party; time of.—Where party re- 
ceives notice dishonor, has, 
after the receipt such notice, the 
same time for giving notice ante- 
cedent parties that the holder has 
after the dishonor. 


sections 174 and 175 have 
seen the provisions the time 
within which notice must given 
charge indorser where the 
parties reside the same place, and 
where they reside different place. 
Section 178 provides the rule where 
there are two more indorsers 
notified. Each indorser, upon re- 
ceiving due notice, has the same 
time give notice antecedent 
indorser the holder had, after the 
dishonor. Where there are, for ex- 
ample, five successive indorsers, and 
this method each indorser separ- 
ately charging each antecedent in- 


LAW JOURNAL, 


dorser adopted, the earliest 
ser point time would not receive 
notice until several days after the dis- 
honor, and yet would charged 
with liability. But with reference 
the liability this earliest indorser, 
the holder instead giving notice 
his immediate predecessor within 
the time limited after dishonor, 
should omit such notice 
ter serve notice upon the earliest in- 
dorser within the time which 
would have received it, had the 
method each successive party no- 
tifying his immediate antecedent been 
adopted, yet this would not 
cient charge the earliest indorser 
with liability. This point 
Simpson Turney, Humphrey, 
(Tenn.) 419. note, held bank 
was protested the Febru- 
ary. One Simpson was the immedi- 
ate indorser the bank, and one 
Turney the next prior indorser. 
notice dishonor whatever was 
given the bank the day 
February, but the day Feb- 
ruary, the bank served notice 
Turney. Had the bank notified 
Simpson the 2nd and Simpson 
notified Turney the 3d, the latter 
would have received the notice 
dishonor earlier than fact 
received from the bank, and 
have been held; and action 
Simpson against Turney hold him 
liable indorser, was argued 
the counsel for the plaintiff that the 
notice Turney was time, just 
much the bank had first no- 
tified Simpson and hein turn had noti- 
fied Turney, and was insisted that 
the notice given the bank Tur- 
ney should inure 
fit. But the court said: 
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“If the notice had been time 
and valid, would law have 
inured his benefit, being 
termediate party. But notice 
benefit the bank, because not 
fixing the liability the party no- 
tified cannot inure the benefit 
another. hold, would in- 
troduce new principle into the law 
merchant. Suppose there were ten 
indorsers upon note; the holder, 
ten days after the protest, gave no- 
tice the first indorser, this, accord- 
ing the argument, would fix all 
the indorsers, for would just the 
time necessary them have giv- 
notice each other successively. 
Upon the direct question raised 
this case, Bayley Bills expressly 
says: ‘Nor any excuse that 
there are several intervening parties 
between him who gives the notice 
and the defendant whom 
and the notice had been 
communicated through those inter- 
vening parties, and each had taken 
the time the law allows, the defend- 
ant would not have had the notice 
the 


Sec. 179. Where notice 
sent.—Where party has 
address his signature, notice 
dishonor must sent that 
address; but has not given 
such address, then the notice must 
sent follows: 

Either the postoffice nearest 
his place residence, the 
receive his letters; 

live one place and have 
his place business another, 
notice may sent either place; 

place, notice may sent the 
place where sojourning. 


must 
added 


But where the notice actually 
received the party within the 
time specified this act, will 
sufficient, though not sent accord- 
ance with the requirements this 
section. 


Here see two broad divisions 
with respect where notice must 
sent, one where the party has, 
the other where the party has not, 
added address his signature. 
the former case, the notice must 
sent the address given. 

187, note, dated New York, 
was indorsed follows: 


“Charles Robinson, 214 18th 


The note was protested when 
due, and the notary mailed notice 
dishonor the indorser ad- 
dressed follows: 


“Charles Robinson Esq., City 
New 


This notice Robinson never re- 
ceived. was held the notice was 
not sufficient charge him indor- 
ser. Reasonable diligence the 
part the holder such case re- 
quired, the court said, that mail 
the notice the place where the in- 
dorser has appointed receive it. 

will cite the following cases 
illustrate the text, where the indorser 
has not affixed address his sig- 
nature. 

Bank Geneva Howlett, Wend, 
(N. Y.) 328. Notice dishonor 
“Geddesburgh, Y.” The legal 
name the postoffice was 
not but was pop- 
ularly known 
and mail addressed 
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burgh” always went 
and this point the court ruled 
that the notice was sent Geddes. 
The indorser resided mile and 
half two miles nearer the 
postoffice Onondaga Hill than 
Geddes, but Geddes was his place 
business, and received letters 
both offices. More letters for him 
individually were received through 
the office Onondaga than Ged- 
des, but all the letters for the com- 
pany with which was connected 
were directed the latter office. 
The indorser his sons were the 
habit calling for letters the Ged- 
des office and kept postage ac- 
count there. The court held that 


under the circumstances notice di- 
rected either office would good. 

Citizens’ Nat. Bank Cade, 
Mich. 449. Notice dishonor was 
mailed Romeo, Mich., indor- 


ser addressed ‘‘Hiram Cade,Romeo, 
The notary had made dili- 
gent inquiry ascertain Cade’s 
postoffice address and where re- 
ceived his mail, and was informed 
that receiveditat Romeo. Theres- 
idence Cade, and his place busi- 
ness was that time, and had been 
for some years prior thereto, the 
township Ray, Macomb county, 
Mich., about eight and one-half miles 
from Romeo and about eighty rods 
from Ray Center postoffice, which 
was then, and had been for long 
time, receiving his mail, and which 
was his postoffice address. The offi- 
cers the bank holding the note 
knew that Cade resided Ray the 
time the note matured, but did not 
know that received his mail the 
Ray Center The second 
day after maturity, Cade was per- 
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sonally given notice dishonor 
his house Ray, one the 
officers. Held, Cade did not have any 
the note, such the law requires. 
Northwestern Coal Co. Bowman, 
Iowa, 150. Notice dishonor 
indorser check directed him 
Boone, Boonecounty, Iowa. The evi- 
dence showed that indorser’s post- 
office address was Odebolt, Sac 
county. Held, clearly insufficient. 
Montgomery County Bank Marsh, 
the village Palatine Bridge, 
which there was postoffice, where 
received letters occasionally, and 
had place for the transaction his 
business the village Canajoharie, 
distant about halfa mile from Pala- 
tine Bridge, and kept box the 
Canajoharie and received 
most his letters there. Held, no- 
tice addressed him Canajoharie 
was sufficient charge him 
Choteau Webster, Metc. (Mass.) 
Daniel Webster, inhabitant 
Boston, indorsed promissory note 
that was made payable bank 
the City New York, and which the 
maker failed pay maturity. 
When the note fell due, the indorser 
was Washington attending his 
senator from Massachusetts; and 
had, all times, agent Boston 
who had charge his business his 
absence; but the holder the note 
had notice that the indorser had 
such agent, nor did the indorser re- 
quest that notice should sent 
him Boston. Notice non-pay- 
ment the maker was seasonably 
put into the postoffice New York, 
directed the indorser Wash- 
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ington, where letters, addressed 
mail members the Senate, dur- 
ing the session Congress, were 
taken from the postoffice officers 
the Senate charged with that 
duty, and delivered the members 
their places, when the Senate was 
actually session, and other 
days were delivered, those offi- 
cers, the members’ lodgings. 

Held, the notice was sufficient 
charge the indorser. 

Bank Commerce Chambers, 
Mo. App. 152. Indorser had 
general residence domicile St. 
Louis and general place busi- 
ness St. Louis, but his family 
were sojourning Selma, Mo, 
place without postoffice, while 
was sojourning Washington, 
member Congress. Notices were 
mailed him addressed St. Louis, 
Washington and Selma, respectively. 
Held (after deciding that the notices 
mailed St. Louis were insufficient 


because holder and indorser both re- 
sided St. The general no- 
tice sent mail addressed 
Graham Frost, Washington, 
was good notice (Citing Choteau 
Webster) This was December 23, 
1880. Congress had, December 
22, taken recess until January 5th 
following. The fact that Congress 
had taken this temporary recess may 
not have been known the notary 
and known, would not necessar- 
ily indicate him that Mr. Frost 
would absent from dur- 
ing such recess. should indicate 
this would not impair suf- 
ficiency the notice; because the 
controlling rule that where the in- 
dorser has different residences and 
different places business, the notice 
must sent the place where,upon 
diligent inquiry, seems most likely 
reach him with certainty and 
promptness, 
(Continued next number.) 


BANK SUBORDINATE’S DUTY AND LIABILITY WITH REFER- 


sometimes happens the 
fairs banking institution that 
superior officer, such 
dent cashier, will guilty 
some species wrongdoing with 
reference the funds property 
the bank, such misappropriation 
wrongful use the bank’s money, 
for his private ends, and that his 
acts this regard will, greater 
subordinate officer employe 
the bank whose duty ordinarily 
obey the instructions his 
superior. This knowledge may range 


from faint suspicion that some- 
thing wrong, without any posi- 
bility that the suspicion ground- 
less, full knowledge supe- 
wrongdoing with without 
active participation therein, and 
participating, with without per- 
sunal benefit the subordinate 
participant. 

The loyalty and duty obey the 
instructions superior officer ex- 
tends only legitimate 
tions behalf the bank, and 
course there moral obligation 
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the part asubordinate when 
learns any wrongdoing his su- 
perior, once make the same 
known the proper 
resenting the bank’s interests. 

The interesting question 
arises, there any legal obliga- 
tion the part subordinate 
bank, refrain from partici- 
pating in, and make known, 
wrongful acts the cashier mis- 
appropriating the bank’s funds which, 
not fulfilled, will make the subor- 
dinate and his bondsmen, 
able for the superior’s misappropri- 
ations? There have been very few 
cases the subject the civil li- 
ability bank subordinate for 
keeping his mouth shut when 
was his duty speak, reason 
being active quiescent 
participant the misappropriation 
fraudulent acts superior of- 
ficer. case decided the Court 
Errors and Appeals New Jer- 
sey, the year 1884, and case 
before the Supreme Court Ne- 
braska, which publish this 
number, are about the only ones 
dealing with this precise question. 
These shall refer fully for the 
instructive exposition the law 
which they afford. 

The case Hobart Dovell, 
Eq. 553, involved the civil 
liability the second, receiving, 
teller the First National Bank 
Newark, which failed 
shortage his accounts which arose 
from the embezzlement the cashier 
moneys the hands the teller. 

1874, Louis Dovell, receiving 
teller the First National Bank 
Newark, was confronted with 
deficiency about $95,000 his 


accounts which had been mounting 
that figure during the pre. 
ceding two years. The wrongful 
operations which resulted this 
deficiency, were carried under the 
management and direction one 
Hedden, the cashier, and although 
Dovell was aware Hedden’s man- 
ipulations never ventured ex- 
pose the crime December 23, 
1874, the time which speak, 
when called three the di- 
rectors and made disclosure. 
explained the directors that while 
the deficiency existed had taken 
money for his own use and 
proposed cause the property 
his mother, who was surety his 
teller’s bond, conveyed the 
bank held trust secur- 
ity for any deficiency which might 
found, examination, exist 
which had been caused his own 
embezzlement wrongful misappro- 
priation the money the bank. 
Accordingly the teller’s mother con- 
veyed the bank various parcels 
trust. Six years later the bank 
failed and the following year Mrs. 
petitioned the court, praying 
for accounting between her son 
and the bank, and should ap- 
pear that her son had not taken 
the funds the bank wrongfully, 
that the receiver should re-convey 
her the property conveyed, 
should appear that her son was in- 
debted any amount the bank, 
that the reconveyance should 
made after deducting the amount 
that indebtedness. 

The case first came before Vice- 
Chancellor Bird, who found that al- 
though there was shortage the 
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accounts, there was evi- 
dence charge Louis Dovell with 
abstracting any the money from 
the bank. concluded that there 
was civil liability the teller 
because his having concealed the 
wrongdoing the cashier, his su- 
perior, and obeyed his wrongful di- 
rections; that Mrs. Dovell, surety, 
could not held liable merely for 
moral obligation, and that accord- 
ingly she was entitled reconvey- 
ance her property. discussing 
the evidence, the Vice-Chancellor said 
that probably others were quite 
responsible for this concealment 
the teller; that the teller obeyed the 
commands his superior, and while 
was doubtless under high moral 
obligation expose the cashier, 
Mrs. Dovell was not surety for 
mere moral delinquency: that the 
cashier was constantly making false 
entries, directing them made, and 
using false vouchers basis for 
such entries, and had been insisted 
that the teller, knowing the cashier’s 
guilt and allowing himself used 
the cashier, was equally liable 
with Hedden; that this might 
criminally but was not civilly, un- 
der the case, 
and that would not subscribe 
the doctrine teller’s civil liabil- 
ity for the acts his superior. Not 
one doliar the discrepancy, any 
other sense than that was his 
accounts, had been traced the tell- 
hands and, the vice chancellor 
said, the case stood, the transac- 
tion had other significance than 
show the court the supreme con- 
trol the cashier over the manifest- 
weak, not deficient, teller. 
From this decision 


lor Bird the receiver appealed the 
Court Errors and Appeals where 
reversal was obtained vote 
Dixon, J., wrote the ma- 
jority opinion and said: 

“The testimony hitherto produced 
indicates that the deficiency arose, 
whole part, from the embez- 
the hands Dovell, the teller. Some 
the cashier’s transactions were 
such nature that difficult 
believe that the teller was not ap- 
prised their dishonest injurious 
character, yet, nevertheless, lent 
himself their furtherance actu- 
ally delivering the cashier the 
money asked for, and concealing 
the facts beneath false statements 
his accounts. For knowingly assist- 
ing such the tel- 
ler would responsible the 
bank had spent the money 
himself. was officer the 
bank, having certain prescribed du- 
ties, for the faithful performance 
which was bound directly the 
corporation. orders the cashier 
could exculpate him for the breach 
those obligations. Within the scope 
the cashier’s authority, and 
long was apparently acting 
behalf the corporation, the cash- 
ier’s directions might control the tel- 
ler, and the latter might not re- 
quired look beneath the surface 
his acts. But when was 
led believe that the cashier was 
violating his own duty the bank, 
and was taking the bank’s funds for 
his own ends, irregularly, and with- 
out authority from the directors, the 
teller had more right aid him 
connive such misappropriation 
than were being perpetrated 
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stranger. The same principle would 
apply the embezzler were director 
the president. Such misconduct 
the part Dovell think the evi- 
dence tends establish more than 
One instance; and far helped 
effect loss the bank, an- 

The final result this case, 
seen, establishes liability 
the part the teller where 
knowingly assists the cashier’s 
wrongful abstraction the bank’s 
money, obeying his di- 
rections the making false entries 
and the handing over cash 
him. The case one knowingly 
assisting embezzling cashier, and, 
although the subordinate derives 
personal benefit, civilly liable 
the same personally received 
the benefit the money. Whether 
the subordinate did not assist 
any act his own, but his only de- 
linquency was knowledge that 
the cashier was himself personally 
taking money and making false en- 
tries, and concealing failing 


these facts known, would 


liable, not decided, because 
the facts the case not call for 
decision this point. 

the case Fiala Ainsworth, 
the supreme court Nebraska, 
published this number, one the 
questions presented the court for 
determination what duty the as- 
sistant cashier owes the directors 
with reference furnishing them 
information the misconduct his 
superior officer, the cashier. The 
court quotes the opinion Judge 
Dixon the Dovell case, says that 
properly declares the law, and holds 
that petition which alleges that 
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assistant cashier assisted and aided 
concealing fraudulent practices 
the cashier, charges good cause 
action the bond the assistant 
cashier. But the evidence this 
case support the charge that the 
assistant aided and the 
cashier concealing fraudulent prac- 
tices, and which jury brought 
verdict against his bondsmen, 
held, taken whole, not support 
the charge, and the judgment against 
the assistant and his bondsmen re- 
versed the supreme court. That 
evidence was, brief, that the cashier 
the State Bank Milligan, Neb., 
whose board directors had never 
held meeting since the employment 
the assistant, and the cashier being 
the only director resident Milligan, 
October 25, 1894, drew, without 
the knowledge the assistant, 
fraudulent draft the bank’s cor- 
respondent St. Joseph, for $1,000, 
marking the draft stub 
When the monthly statement came 
from St. Joseph, the assistant for the 
first time learned the transaction, 
and immediately notified the cash- 
ier that the statement was not cor- 
rect, and the cashier told him that 
would make all right, and marked 
the draft with cross and laid one 
side. The court holds that, this 
draft, the assistant did all that was 
required him under thecircumstan- 
ces, and was not incumbent upon 
him the board directors 
and notify them the mistake, when 
they had never held meeting and 
none them, except the cashier, were 
residents Milligan. 

Later, November and 20, 
1894, the cashier drew three similar 
drafts, unknown but 
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before the statement from the corres- 
pondent was received, he, himself, no- 
tified the president and directors that 
had been speculating and had lost 
the bank’s money; and they De- 
cember made examination 
the bank’s affairs, accepted from the 
cashier deed, security, and per- 
mitted him continue ascashier. 
course, there was nothing here 
which base charge against the as- 
sistant. Later, January 18th, 1895, 
the cashier, without the knowledge 
the assistant, procured, means 
telegrams, from two banks, loans 
$3,000, with which 
money absconded. The only 
theory which the assistant was 
sought charged with this 
money was that, had notified the 
directors all the other misconduct 
the cashier, would have been 
discharged before being given op- 
portunity this money, but the 
court holds that view the cash- 
ier’s own notice the directors, and 
the knowledge with which they were 
chargeable their meeting and ex- 
amination December they were 
position complain any de- 
fault the assistant not notifying 
them further the cashier’s short- 
comings. 

case, therefore, far the 
above transactions were concerned, 


was held have been made out 
against the assistant. addition, 
the cashier had obtained certain 
money from the bank upon forged and 
fictitious notes, and there was some 
evidence show liability the as- 
sistant cashier for knowingly aiding 
the cashier concealing these trans- 
actions from the directors; butas the 
trial court, its instructions the 
jury, gave all the alleged items 
damage, the supreme court says 
impossible tell which item items 
their verdict was based on; the en- 
tire judgment reversed. 

The New Jersey and 
above cited are all which have 
knowledge, wherein the civil liability 
subordinate for aiding and assist- 
ing superior officer wrongdoing 
against the bank, has been the sub- 
ject for decision. Where the subordi- 
nate knowingly assists his superi- 


or’s wrongful abstraction the 
bank’s money, making false en- 
tries under the directions,and 
failing inform the proper officers 
the wrong, and his bondsmen 
are civilly liable; and probably this 


true, also, where the wrongful 
acts are conducted entirely the 
superior, and the aiding and assist- 
ance the subordinate consists sole- 
concealing, and not making 
known, the wrongful transactions 
which has knowledge. 
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THE RIGHTS THE PURCHASER NEGOTIABLE INSTRU- 
MENT WITH BLANKS UNFILLED. 


‘An important change the law merchant wrought the Negoti- 
able Instruments Law, necessary noted all bankers 


and other dealers 
erned 


Frequently one man will lend his 
credit another for special pur- 
pose putting his name maker 
indorser upon blank form 
promissory note, which will en- 
trust that other negotiate 
and fill in, conformity with the 
purpose view. 

For example, merchant may wish 
buy specified lot goods 
which can obtained bargain. 
obtain them, needs the name 
responsible signer his note 


friend, states his purpose, 
and obtains the latter’s signature 


additional maker indorser 
upon note signed himself 
principal maker. But certain terms 
connected with the negotiation have 
yet arranged. The time 
payment well the exact price 
are yet uncertain and, also, the 
name the seller named 
payeeis not definitely known. the 
trusting friend will execute the note 
blank these particulars, leaving 
date, amount, term and time pay- 
whom entrusts it. 

For another example: 
outstanding one the banks 
maker, and his surety. 
unable pay the note maturity, 
obtains B’s signature another 


negotiable paper gov- 
that law. 


note, signed himself maker, 
with which take the first 
one. But the name the bank which 
holds the note, not, the time, 
when signs and entrusts 
the renewal note blank 
left for name payee, filled 
when the old note taken up. 

Numerous other examples ac- 
commodation paper, executed for 
some special purpose with blanks 
unfilled, and entrusted the accom- 
modated party fill the blanks and 
use for that purpose only, are fa- 
miliar all bankers and dealers 
commercial paper. 

Now, the accommodated party 
who has been entrusted with his 
friend’s signature, instead filling 
and using the paper for the pur- 
pose understood and agreed, be- 
trays the trust reposed him, and 
fills and negotiates the note 
ferently from the way agreed upon 
between his friend and 
the first stated case, instead 
buying the goods view, makes 
the note for larger amount, longer 
term and another payee, and nego- 
tiates for loan; and if, the 
second case stated, instead taking 
the old note, fills differ- 
ent payee and obtains value for it— 
the party executing the note with 
blanks will responsible 
the innocent purchaser for value for 
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the amount, both under the law mer- 
chant and the Negotiable 
Law. the law merchant 
this point has been clearly stated 
the Supreme Court the United 
the following language: 

party toa negotiable in- 
strument entrusts the custody 
another, with blanks not filled up, 
whether for the purpose ac- 
commodate the person whom 
was entrusted used for his 
own such negotiable instru- 
ment carries its face implied au- 
thority fill the blanks and per- 
fect the instrument; and between 
such party and innocent third par- 
ties, the person whom was en- 
trusted must deemed the agent 
the party who committed such 
instrument his custody; 
other words, the act the prin- 
cipal, and bound it.” 

far, good. But now come 
acase negotiable instrument 
with blanks where the pur- 
chaser accommodated party, 
although was protected the law 
merchant, put peril the Ne- 
gotiable Instruments Law, which 
changes the law merchantin this par- 
ticular. Itis the case where, the 
time the instrumentis purchased from 
the accommodated party, the blank 
blanks have not yet been filled in. 
Under the law merchant, where the 
purchaser was innocent knowledge 
any diversion the instrument, 
the fact the blank being unfilled 
was not notice him anything 
wrong, but whether filled the 
holder before negotiation, filled 
him thereafter suit the terms 
the negotiation, the authority 


do, implied from the fact execution 
with blanks unfilled, was ample, and 
did not require supplemented 
any inquiry the party who 
blank. But not under 
the new Negotiable Instruments Law, 
its provisions upon this point have 
now, for the first time, been construed 
acourtin Virginia. The effect 
that law held that pur- 
chaser takes the paper before the 
blanks have been actually filled, 
put notice that was 
delivered incomplete state and 
hence that there may have been some 
agreement between the maker and 
the person whom the instrument 
was entrusted which the author- 
ity the latter was limited, and 
therefore his duty what 
such authority is; and fails 
do, takes the paper his peril. 
The rule the law merchant 
this subject well illustrated the 
case Frank Lilienfeld, Gratt. 
377. The rule the Negotiable In- 
struments Law the case Guer- 
rant Hughes, just decided the 
Corporation Court Danville, Va. 
Frank Lilienfeld, party in- 
dorsed note for the accommodation 
another enable him purchase 
lot goods from merchant. The 
date, time payment, payee and 
amount blank. The purchase 
was not made and the indorser sup- 
posed the note was destroyed. But 
later, the one whom had been 
entrusted, purchased much larger 
bill goods from another concern, 
and signed and delivered the note 
the seller, who filled with the 
appropriate date and amount, the 
agreed term for which was run, 
and his own name payee. was 


held that the accommodation 
ser was liable the payee for the 
amount this note. Thecourt said: 
indorsement the note was 
the nature general letter cred- 
addressed any person who would 
give credit the maker for any 
amount. legal effect was pro- 
position the indorser become 
bound security for the payment 
whatever sum should advanced 
credited the maker any person 
whatsoever. When, therefore, the 
complainant gave the credit, the 
proposition was accepted and the 
contract between him and the in- 
dorser was complete.” 

But this privilege the purchaser 
negotiable instrument with 
bianks unfilled, fill the blanks 
accordance with the terms upon 
which the paper has been negotiated 
him, and enforce against the 
party signing, free from his equities 
against the negotiator, has, al- 
ready stated, according the decision 
Guerrant Hughes, been swept 
away the Negotiable Instruments 
Law. the construction the law 
the court that case correct, 
and seems admit ques- 
tion, then all banks and other deal- 
ers discounters whom are of- 
fered for value, negotiable instru- 
ments with one more blanks un- 
filled, cannot accept them without 
question, but are put upon inquiry 
the extent authority con- 


ferred fill the blanks and are 
bound the limits that author- 
ity. Following statement 
the facts and decision the Cor- 
poration Court Danville, Va., 
Guerrant Hughes: 

The facts the case before the 
court were follows: 
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Guerrant and Charles 
Hughes, the former principal and 
the latter surety, made promis- 
sory note follows: 


Danville, Va., Feb. 10, 1899. 


$125 


Thirty days after date we, 
principal, and Chas. 
Hughes, security, promise 
without offset, negotiable and 
payable the Bank Dan- 
ville, Va., one hundred and twen- 
ty-five dollars, for value received. 
We, makers and indorsers, here- 
waive the homestead and 
all other exemptions this 


debt. 
Guerrant, 
Chas. Hughes. 


wasintended and agreed between 
the two makers that the note should 
negotiated used one the 
other two banks the city 
Danville taking and renewing 
another note then outstanding, upon 
which Chas. Hughes was surety 
for Guerrant, and the note 
was delivered Hughes Guer- 
rant with that understanding, and 
that the name one the other 
these banks should inserted 
the blank payee when the first 
note was taken and the second 
delivered the bank. 

Guerrant received the note, 
and then three days after its date 
value, without informing him the 
agreement between Hughes and him- 
self. The blank for the name the 
payee was unfilled when Guer- 
rant took the note. 

few days after the note became 
due, the holder, Guerrant, pre- 
sented Hughes for payment, which 
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was refused Hughes, and about 
months after was due, Guer- 
rant inserted his own name the 
blank payee and sued Hughes 
upon the note. Hughes the mean- 
time had paid the other note the 
hands the bank. 

Upon these facts the opinion the 
court, delivered Judge Aiken, was 
that the holder could not recover. 
said: 

the surety, defends the 
ground that there can recov- 
ery him because the blank for the 
name the payee was not filled 
nor was the note negotiated ac- 
cordance with the 
tween Guerrant and himself, 
which agreement the unfilled 
blank the note bound Guer- 
rant, the plaintiff, take notice,and 
require him his peril ascertain 
what was the understanding the 
parties the note when took it, 
the filling the blank. 

“Such defense, presumed, 
would not have been made was 
conceded that the law, upon the facts 
stated, was now what was prior 
the time when the statute known 
the Negotiable Instruments Law 
went into effect this state. Before 
the passage that act, the proposi- 
tion would not have been argued that 
where party negotiable note 
entrusted the custody another 
with blanks not filled, whether had 
been for the purpose accommodate 
the person whom was entrusted 
used for his own benefit, such 
negotiable instrument carried its 
face implied authority any inno 
cent holder, fill the blanks and 
perfect the instrument. 

“But the court constrained 


cide that since the adoption the 
Negotiable Instruments Law, the 
privilege that the law merchant gave 
the holder for value negotiable 
note fill blanks the instrument 
has been abridged; and put 
upon terms, and must negotiate un- 
der restrictions, when taking 
strument wanting any material 
particular upon its face. 

statute, its title indicates, 
was designed consolidate into one 
act the laws relating negotiable 
instruments but, should any case have 
been omitted, section 196 the act 
provides that shall governed 
bythe law merchant. All other acts, 
the extent that they are con- 
flict with the act, are repealed 
tion 197 and follows that any ju- 
dicial decision conflict with the act 
must considered overruled. 

“So that the Negotiable Instru- 
ments Law, with the exceptions 
stated, constitutes the entire law 
Virginia upon the subject negoti- 
able paper. 

part the law applied 
the facts the case before the 
court found the latter part 
section and section the act. 
The latter part section these 
words: 


‘Where instrument payable 
order, the payee must named, 
otherwise indicated therein with reas- 
onable certainty.’ 


And section the following: 

‘Where instrument wanting 
any material particular, the person 
possession thereof has prima 
facie authority complete fill- 
ing the blanks therein. And sig- 
nature blank paper delivered 
the person making the signature 
order that the paper may convert- 
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into negotiable instrument, op- 
erates prima facie authority fill 
however that any such instrument 
when completed may enforced 
against any person who became 

arty thereto prior 
must filled strictly accord- 
ance with the authority given and 
within reasonable time. Butif any 
such instrument after completion 
negotiated holder due course 
valid and effectual for all pur- 
poses his hands, and may en- 
strictly accordance with the au- 
thority given and within reasonable 
time.’ 


the action was pre- 
sented the present holder and 
plaintiff, Guerrant, for negotia- 
tion, contained the names two 
persons, Guerrant and the de- 
fendant, Chas. Hughes, who be- 
came parties prior its completion. 


was then incomplete note upon 
its face, since payee was named 
indicated. was instrument 
‘wanting material particular’ 
The place where the name the 
should have been written was 
blank, and the first sentence sec- 
tion makes unfilled blank 
material particular’ which the in- 
strument was wanting. 

“H. Guerrant, the holder and 
plaintiff, had prima facie authority 
fill the name the payee, but 
upon what terms? the positive 
requirement section 14, order 
enforce payment the surety, 
Chas. Hughes, who was party 
the note before the blank was 
filled and the note completed, the 
blank must have been filled ‘strict- 
accordance with the authority 
given’ the said Chas. Hughes. 
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The incomplete instrument presented 
the plaintiff was notice that 
must proceed his peril. 

“The court aware that this 
not the law Frank Lilienfeld, 
Gratt. 377, many other de- 
cisions appellate courts, and 
maries textwriters, but seems 
the law the Negotiable In- 
struments Act. 

purpose section finds 
illustration the case consid- 
ered. Guerrant, the plaintiff, 
had sought the Hughes, 
the court concludes should have 
done when saw the note was in- 
complete, and learned from him what 
authority was given fill the blank 
the note, would have been told 
the agreement between Guer- 
rant and Hughes the effect that 
the note was used taking 
the other note the bank, which 
Hughes was compelled pay, and 
that the negotiation him was un- 
authorized. 

conclusion reached the case 
announced with great for 
the reason that the question new 
one and the court has not been able 
find authority either 
opposing the opinion here pro- 
nounced. The Negotiable Instruments 
Act went into force this state 
July 1898, and several other 
states about the same time, but 
none the appellate courts 
these states, far this court in- 
formed, has the act upon this point 
been construed. Section14 said 
have been taken from the English 
Bills Exchange passed 
1882, but whether the point decided 
here has been construed the Eng- 
lish courts this court has means 
knowing. 

“It follows from this view the 
law that the judgment will have 
for the defendant 
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attention and study the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, furnished application. 


ASSISTANT CASHIER. 


Bond of—Acceptance Bank—Honesty and competency guarantied— 
Duty assistant where cashier guilty fraudulent transac- 
tions and misappropriation—Liability Bondsmen, 


Fiala al. Ainsworth, supreme court Nebraska, Nov. 20. 


ant cashier bank that will ‘‘hon- 
estly, faithfully, and efficiently discharge 
the duties such position” guaranty 
not only the personal honesty such 
officer, but also guaranty his compe- 
tency, skill and diligence the discharge 
his duties. 

Within the scope the au- 
thority, and long apparently 
acting behalf the corporation, the 
cashier’s directions may control the as- 
sistant cashier and and the 
ter may not required look beneath 
the surface his superior’s acts. But 
when led believe that the cashier 
violating his own duty tothe bank, and 
taking the bank’s funds for his own 
ends, irregularly, and without authority 
from the directors, the assistant cashier 
has more right aid connive 
such misappropriation than were 
being perpetrated stranger. 

The fact that the bond assist- 
ant cashier bank was delivered the 
cashier such bank, who was one the 
directors, and that the assistant cashier 
entered upon the duties his office under 
such bond, and that such bond was re- 
tained the cashier the bank, suffi- 
cient establish the acceptance the 
bond, though acceptance approval 
such bond shown the minutes 
the board directors. 

authorize recovery for negli- 
gence the damage complained must 


the natural and proximate result the 
negligence, and not remote and con- 
jectural one. 


(Syllabus the Court.) 


Error district court, Fillmore coun- 
ty; Hastings, Judge. 

Action John Ainsworth, receiver, 
against Frank Fiala and others. Judg- 
ment for plaintiff, and defendants bring 
error. Reversed. 


the receiver the State Bank Milli- 
gan against the assistant cashier said 
bank and the his bond. The 
material allegations the petition are: 
That the 28th day February, 1894, 
Frank Fiala, minor, was appointed as- 
sistant cashier the State Bank 
gan, and that executed and delivered 
the said bank bond the penal sum 
$5,000, containing the following con- 
dition: 


the rst day February, 
1804, the aforesaid Frank Fiala was ap- 
pointed assistant cashier the State 
Bank Milligan, Milligan, Nebraska, 
and virtue thereof authorized 
and perform the duties generally apper- 
taining the office and position 
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sistant cashier such bank, also 
and perform any other clerical 
‘work and other business pertaining the 
running, management, and conduct the 
business said bank which, the direc- 
tions the officers the said bank, may 
have heretofore been may hereafter 
intrusted him, the said Frank Fiala: 
Now, therefore, the condition this ob- 
ligation such that, the said Frank 
Fiala honestly, faithfully, and efficiently 
discharges the duties such position un- 
der his present subsequent appointment 
thereto, and true, just, and accurate 
count make for all moneys, properties, 
papers, assets any kind descrip- 
tion which may come into his hands, pos- 
session, control, discharge such 
long may connected with the said 
bank, then and such event this obliga- 
tion null and void; otherwise 
and remain full force and 


That said bond was accepted said 
bank, and that said Fiala commenced the 
duties said assistant cashier said 
bank. 

The petition then alleges that the 
time said Fiala was assistant cashier the 
said bank one Zirhut was the 
ier said bank, and that said Zirhut, 
October 25, 1894, took the 
money the said bank, and Novem- 


8th $1,000, and November 13th 


$2,000, and November $1,000 and 
the day January, 1895, $3,- 
ooo, and appropriated the same his 
own use with the full knowledge the 
said Frank Fiala, and agreement 
with the said Fiala that the said Fiala 
would keep quiet and not say anything 
about The petition also 
alleges that the said Zirhut, cashier the 
said bank, placed the said bank certain 
fraudulent and forged notes, all the 
sum $6,915.65, and that 
were withdrawn from the bank the said 
Zirhut discounting these forged and 
fictitious notes the said bank, and that 
the said Frank Fiala assisted the said Zir- 
hut concealing and covering such 


LAW 


fraudulent transactions, the damage 
the bank. 

this petition the defendant’s sure 
ties answered separately, admitting that 
they had signed the bond sued on, but 
denying that said bond had ever been de- 
livered accepted approved the 
State Bank Milligan; denying that the 
conditions the said bond had ever been 
broken the said Frank Fiala, that, 
under the conditions his bond, 
any for the conduct 
Zirhut, cashier said bank. The 
answer aiso charged that the loss said 
bank, complained the petition, was 
caused the gross negligence the 
president and the board directors 
said bank their dealings with the af- 
fairs the said bank, and that they had 
full knowledge the peculations and em. 
bezzlements the cashier, Zirhut, 
long prior the time that absconded; 
and that, notwithstanding such 
edge, they negligently permitted him 
remain full charge said bank. 

The defendant Frank Fiala filed 
arate answer specifically denying any 
Zirhut, except such was communicated 
the directors the said bank, and al- 
leging substantially the same defenses 
those contained the answer de- 
fendant’s Plaintiff replied, de- 
nying the allegations each these 
answers. The jury found verdict for 
the plaintiff against all the defendants 
the sum $4,700, which judgment 
was rendered, and defendants bring error 
this court. 

the petition filed this court the 
defendants, error alleged against the 
sufficiency the petition sustain the 
judgment, and against the sufficiency 
the evidence sustain the judg- 
ment, and against the action the 
trial court giving and refusing instruc- 
tions. determining the question 
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the sufficiency the petition against the 
sureties the bond, must first exam- 
ine the conditions the bond which 
the breach alleged, ascertain what 
their liabilities are under these conditions. 
conditions, briefly stated, are that 
Frank Fiala shall honestly, faithfully, and 
efficiently discharge the duties his po- 
sition assistant cashier said bank. 
condition this kind the bond 
cashier assistant cashier has been 
held not only guaranty the personal 
honesty such officer, but also guar- 
anty his competency, efficiency and dili- 
gence the discharge his duties. 
President, etc. Adams, Pick., 303; 
Minor Bank, Pet. 46, Ed. 47. 
The next question determined 
what duty the assistant cashier owed 
the directors the bank with reference 
furnishing them information the 
misconduct his superior officer, the 
cashier. Under the allegations the 
petition, the assistant cashier performed 
the duties inthe bank which generally ap- 
pertain the office bookkeeper and 
teller, and, consequently, the question 


his liability for the fraudulent acts 


his superior officer depends whether 
owes any duty the bank beyond the 
ordinary duty obeying the cashier. 
the case Hobart Dovell, Eq. 
553, 566, this question was before the 
court case which the teller the 
bank was sought held civilly liable for 
the embezzlements the cashier. Dixon, 
knowingly assisting such abstraction 
the teller would responsible the 
bank had spent the money him- 
self. was officer the bank, hav- 
ing certain prescribed duties, for the 
faithful performance which was 
bound directly the corporation. 
orders the cashier could exculpate him 
the breach those obligations. With- 
the scope the cashier’s authority, 
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and long was apparently acting 
behalf the corporation, the cash- 
ier’s directions might control the teller, 
and the latter might not required 
look beneath the surface his superior’s 
acts. But when was led believe 
that the cashier was violating his own 
duty the bank, and was taking the 
bank’s funds for his own ends, irregularly, 
and without authority from the directors, 
the teller had more right aid 
connive such misappropriation than 
were being perpetrated stranger. 
The same principle would hold the em- 
bezzler were director the presi- 
Such misconduct the part 
Dovell, think, the evidence tends 
establish more than one instance; and, 
bank, 

believe that the opinion just quoted 
from properly declares the law, and 
the petition the case bar alleges that 
the assistant cashier assisted and aided 
concealing fraudulent practices the 
cashier, think that charges good 
cause action the bond against these 
defendants. 

The next question urged that there 
was delivery the bond, nor any ac- 
ceptance the directors the 
bank. The undisputed facts with refer- 
ence the delivery the bond are that 
after the bond was prepared and signed, 
Fiala, the assistant cashier, delivered 
Zirhut, the cashier the bank, and that 
Zirhut kept the bond, and the bank 
cers found among his papers after 
had absconded. think that the fact 
that the bond was delivered the cashier 
the bank, who was one the 
and that Fiala entered upon the duties 
his office under such bond, and that such 
bond was retained one the directors 
the bank, sufficient establish the 
acceptance the bond, though ac- 
ceptance shown the minutes the 
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board. Pryse Bank (Ky.) 
532; Bank Danbridge, Wheat. 64; 
President etc. Chickering, Pick. 

The evidence with reference the 
taking the $1,000 from the bank 
Zirhut October 25, 1894, that this 
money was procured draft signed 
Zirhut cashier the bank and drawn 
Tootle, Lemon Co. St. Joseph, 
Mo., favor McLain Bros. Chicago, 
The evidence shows that Flala had 
notice whatever the time the 
drawing this draft; that the draft stub 
was marked “spoiled” Zirhut; and 
that the first intimation that Fiala 
ceived this draft was when the month- 
statement was sent the bank 
Tootle, Lemon Co. soon this 
statement came, Fiala immediately noti- 
fied the cashier, Zirhut, that the state- 
ment was not correct, and the cashier 
told him that would make all right, 
and marked the draft with cross and 
laid one side. This was all the evi- 
dence any wrongdoing, with reference 
this transaction, that charged against 
the assistant cashier, and, not 
sufficient entail liability, either 
him his bondsmen, for this transaction. 
Now, the only theory which plaintiff 
seeks fasten the liability for this draft 
the assistant cashier that (Fiala) 
should have gone the board direct- 
ors, and notified them this mistake. 
The evidence shows that this board di- 
rectors had never held meeting while 
Fiala was assistant cashier, and that none 
them lived Milligan, were present 
there, except Zirhut, the cashier. The 
case Bank Burt, 240, was 
action against cashier bank 
for discounting drafts without submitting 
them the advisory committee the 
bank, provided by-law that in- 
stitution. The facts show that this com- 
mittee had been entirely neglecting their 
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duty with reference the business the 
bank, and had been disregarding the 
law for the violation which the cashier 
was sought held. Ruger, J., 
delivering the opinion, says. 

“The undisputed evidence the case 
shows that these by-laws were from the 
first uniformly disregarded 
cal management this bank, with the 
knowledge and acquiescence the offic- 
ers. Such laws were equally obliga- 
tory the president and various com. 
mittees therein referred upon the 
cashier, and impliedly required them either 
attend the bank, stated periods, 
perform the duties enjoined upon them, 
least keep themselves accessible 
the cashier, and position con 
veniently. consulted him according 
the requirements the business. 
impose the cashier the duty carry- 
ing the business bank, and yet 
hold him responsible for neglect duty 
not consulting officers and committees, 
who apparently held meetings and sys- 
tematically absented themselves from the 
performance their duties, impos- 
ition which the law will not tolerate. 
would quite impracticable for the man- 
aging officer bank open daily 
and leave his place business, each 
transaction requiring attention occurred, 
look persons employed other 
business and consult them regard 
such transactions.” 

The evidence with reference the 
charge against the defendant for the $1,- 
taken the cashier November 
8th, the $2,000 November 13th, and 
shows that the drafts, like the one just 
considered, were drawn the cashier 
favor McLain Bros. Lemon 
Co., and that the stubs these drafts 
were marked “Spoiled,” and that Fiala 
had notice the drawing them 
the cashier. The evidence also shows 
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that before the statement charges for 
the drafts from Tootle, Lemon Co. had 
been sent the bank, and before Fiala 
had any knowledge that any such drafts 
had been drawn, Zirhut, the cashier 
the bank, himself notified the president 
and directors the bank that had 
been speculating the Board Trade 
Chicago, and that had lost $5,000. 
Two directors the bank denied that 
told them that had lost the bank’s 
money, but admitted that said that 
had lost $5,000 his wife, and 
Fiala all testify that these directors were 
informed that (Zirhut) had lost the 
money. They all admit that after 
this notice the directors, Zirhut and Fiala 
went down Milligan and examined the 
condition the bank. also appears 


that Zirhut and wife gave deed the 
bank for some property that they owned 
Milligan secure his indebtedness, 
and that this deed was the bank 
December 1894,—the day that this ex- 


amination was made. also appears 
that after this examination the board 
directors permitted Zirhut remain 
charge the bank think, 
view this notice, the officers the 
bank are not shape complain the 
alleged default Fiala not notifying 
them further the shortcomings their 
cashier, 

The next item for which they seek 
recover taken from the bank 
about the 18th day January, 1895. The 
evidence shows that this money 
cured the cashier, Zirhut, loan 
for the from the First 
National Bank Tobias, and $2,000 
from the Herbine Bank Fairbury, the 
correspondent Tootle, Lemon Co., 
St. Joseph. The evidence that this 
money was procured telegrams sent 
these banks Zirhut; that Fiala knew 
nothing the transaction whatever; that 
when the money came the express office 
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Zirhut took out the express office, 
and that then went the postoffice, 
and got the statement the accounts 
sent the banks and destroyed them, 
put the money his satchel, and ab- 
sconded. There claim that Fiala 
had any knowledge any connection 
whatever with this transaction, and the 
only theory which plaintiff claims that 
the defendants should held for this 
loss that, Fiala had notified the di- 
rectors the bank all the other 
conduct their cashier, they wouid have 
discharged him before had oppor- 
tunity steal this amount from the bank. 
elementary principle that re- 
cover for negligence the damage must 
the natural and proximate result the 
negligence complained of, and not re- 
mote and conjectural one. would 
going far into the realms speculation 
determine just how much more notice 
Zirhut’s shortcomings than that which 
the president and board directors 
the bank must have had their meeting 
the rst day December, 1894, would 
have induced that board discharge him, 
and not believe that any vague 
theorizing this question should in- 
dulged the expense Fiala’s bonds- 
men. therefore conclude that was 
error for the trial court submit this 
item alleged damage the jury. 

the charge for alleged damages 
the bank obtaining money from 
forged and fictitious notes, think there 
some evidence offered the plaintiff 
tending show the liability the assist- 
ant cashier for knowingly aiding the cash- 
ier concealing these transactions from 
the directors; but the court, its instruc- 
tions, gave all the alleged items damage 
charge the jury, and impossible 
tell which item items their verdict 
was based on, 

therefore recommended that the 
judgment the district court 
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versed, and the cause remanded. 
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JOINT DEPOSIT. 


the foregoing opinion, the judgment 
the district court reversed, and the 
cause remanded. 


depositing name ‘‘A and that money belongs 
and jointly, either and survivor draw—Delivery pass- 


stricken with fatal disease, had her 
individual bank accounts changed two 
joint accounts the name and 
Coupled with one account was the state- 


ment: “This account and all money 


ants, and will the absolute property 
the survivor us, either and the survivor 
The other account contained 
the statement: “Money this account 
death either one, the survivor draw 
the balance.” 

was friend and benefactor. Be- 
fore A’s death, she delivered the pass- 
against her administrator, 

Held: There was completed gift 
the deposits 


Bill for accounting John Dennin, 
Jones, deceased, against William 
Hilton and another, Dismissed. 


Pitney, V.C. (orally, after hearing 
counsel for complainant). Ido not call 
for argument the other side, because 
have had occasion within few years 
consider the authorities which govern 
case this kind. refer the two cases 
and counsel kindly gave moment 
while arguing,to look the case Skill- 
man Wiegand and some the cases 
there cited. 

The law raised inter- 


Dennin Hilton, etal., court Chancery New Jersey, Oct. 31, 1901. 


esting one. not prepared say 
that not debatable. not ready 
say that the opinion which entertain 
not one that may properly debated 
the court errors and ‘appeals. But 
own opinion clear what the con- 
dition the law is, and therefore rule 
ant. 

The bill filed Mr. Dennin, ad- 
ministrator woman the name 
Caroline Jones (who died intestate 
February last), against William Hilton, 
elderly gentleman and retired mari- 
ner, account for the estate Miss 
Jones his hands. The bill alleges that 
procuring her place the joint 
names herself and Captain Hilton, 
two savings banks, small fortune which 
she had accumulated, and the charge 
that that transfer joint account was the 
product fraud and undue influence, 
and the bill called Captain Hilton 


answer all these matters under oath, 


has answered under oath, with great 
made his answer for not being full 
enough and frank enough. Certainly isa 
full, complete, and frank answer. That an- 
swer completely answersall the allegations 
fraud made the bill; and the proofs 
made here to-day fully exonerate him, 
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Captain Hilton say positively and em- 
phatically that there not the least evi- 
dence the case that practiced any 
fraud any undue influence whatever 
this lady. influence exerted upon 
her was take her, middle-aged woman, 
years age, into his family ser- 
vant, She was illiterate, read very poor- 
ly, and could not write her name. She 
was bright, smart, intelligent, and desir- 
ous improve herself. gave herthe 
opportunity. She took lessons, and 
learned read and write. She was 
bright the way attending busi- 
ness affairs her line. The captain was 
old, and his wife was feeble health, and 
Miss Jones took the whole care the 
household,—did all the marketing, and 
paid all the bills, and all the most satis- 
factory manner. Inthe meantime, the 
evidence satisfies me, strong regard 
grew between the captain and his wife 
and his wife’s sister, who seem have 
composed all his this woman. 


She raised herself pure merit, and 
force character and beauty manners, 
from the position mere menial that 
almost equal the household, and 


was treated such. 
course, but judge from the evidence 
that she was one that never assumed any- 
thing, pushed herself forward, but 
when she arose social position was 
his invitation. The captain and his 
wife thought great deal her, and she 
thought great deal him and his wife. 
They were her friends. She could rely 
all extinct,—all she cared for,—and 
proof has been offered here to-day the 
contrary; that she was such de- 
lusion mistake her duty any 
relatives that those relatives can come 
and say, ‘‘Why, she forgot me; she did 
not know was alive; she had, she 
would have done differently.” case 
that kind was made. 
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Here, then, was this woman, 
years old. been treated 
tain Hilton and his wife they were 
her parents. She appreciated it. She 
loved them and they loved her. Captain 
Hilton was generous with her. not 
know how much means had, but 
does not appear very rich man. 
her liberal and $25 month, 
and perhaps more,—those are rather lib- 
eral wages,—and took her out his 
excursions, and his summer resorts. 
She saved all her wages. She was very 
saving. She spent nothing. She got 
be, the evidence shows, expert seam- 
stress,—not only good housekeeper, but 
expert seamstress and She 
was general genius. 

Now, she had the latter part the 
last years four savings bank accounts,— 
account the Dime Savings Institu- 
tion Brooklyn, one the Fifth Ward 
Savings Bank Jersey City, another 
the Provident Institution for Savings 
Jersey City and another the South 
Brooklyn Savings Bank. The evidence 
satisfies me, without giving detail, 
that the summer 1899, six eight 
months before her death, Miss Jones de- 
termined her own mind give all that 
she possessed Captain Hilton. With 
that view she consulted with the presi- 
dent one the savings banks the 
most efficient mode doing it, and 
advised her that might accomplish 
having the moneys standing her 
credit the various savings banks put 
the joint credit herself and Captain 
Hilton. Shortly after this she was ad- 
vised her physician that she was 
stricken with fatal disease. She then 
set about deliberately having her four 
savings bank accounts consolidated into 
two, and the whole put the joint names 
herself and Captain Hilton. The two 
accounts New Jersey were consolidated 
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the Provident Institution for Savings 
the joint names the two, with these 
words stamped upon them: 


account and all money 
ants, and will the absolute property 
the survivor us, either and the survivor 


The money the two Brooklyn Sav- 
ings banks was deposited the Brooklyn 
Savings Institution the joint account 
herself and Captain Hilton, and was 
this shape: 


either party; case death either 
one the survivor draw the balance.” 


This consolidation accounts and 
putting the joint names herself and 
Captain Hilton, find was the deliberate 
act Miss Jones, uninfluenced Cap- 
tain Hilton, and made with the express 
purpose vesting the title him 
should survive her. 

Now, what the effect that arrange- 
ment? ‘The effect was vest those 
debts Miss Jones and Captain Hilton 
joint tenants, precisely she had 
promissory note for thousand dol- 
lars against some individual, and she had 
gone that individual and said: “Here, 
want you give new note for 
this you will, and please make pay- 
able and William Hilton, 

This bank book is, judgment, 
evidence debt. perfectly well 
settled that the relation subsisting be- 
tween depositor either savings bank 
ordinary discount bank that 
debtor and creditor. The depositor 
the creditor, and the bank owed her that 
money. She says the bank, and the 
bank it: want you under- 
stand that that money due and 
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William Hilton, The bank 
changes the form the indebtedness 
the proof the indebtedness and gives 
her this book. 

the 18th January, her di- 
sease had progressed until she needed the 
very best attention,—better than she 
could get Captain house 
that time, for his wife was invalid, 
and his sister lay corpse the house; 
and Miss Jones herself proposed 
hospital, not pauper, but pay- 
ing patient, who gets special attention 
and better accommodations,—more 
uries than the ordinary patient. She 
went there her own accouut, and she 
rapidly declined health, and soon died. 
When she left Captain Hilton’s house 
the hospital, she handed these two 
bank books together the Captain, and 
she told him what she wanted done with 
some her money and some her per- 
sonal belongings. She the 
cemetery. She wanted monument 
erected there over her remains. She was 
willing leave the character and expense 
the monument the generosity and 
expense her life-long friend, Captain 
Hilton. She was willing trust him 
make the little presents she desired 
have made among her friends, and, far 
appears here, has carefully carried 
out her desires. 

Now, there any reason why this tran- 
saction should not stand? What could 
appeal more court equity than this 
case? there anything the law 
prevent this desires from being 
carried out? there anything disgrace- 
ful disreputable Captain Hilton’s ac- 
cepting this gift fromthe woman for whom 
held such affection, and who held 
such affection for, and was grateful to, 
him and his think not. 

Now, let stop one moment consid- 
the argument that has been power- 
fully addressed Mr. Brinkerhoff 


a 
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that there are only three kinds 
gifts: but the two that was dealing with 
were gift causa mortis and gift pre- 
senti. There doubt about the law, 
and wherever has been applied 
stances this kind defeat the gift, 
there has been something show, 
Skillman Wiegand, that the thing was 
done merely for convenience. that 
case the old gentleman got weak and 
feeble frame that could not 
the bank and wanted his daughter 
draw the money for him, was proven 
that case. other cases, where 
itis done for the sake convenience. 
But here all the evidence contradicts that, 
thoroughly contradicts it. The evidence 
clear anything possibly could 
that the donative purpose existed and the 
vesting the debt the joint names was 

Now, the subject the gift here 
right recover money,—a chose action, 
and the evidence the indebtedness 
consists the savings bank books; and 
she vests the right demand that money 
herself and Captain Hilton jointly. 
Now, that vested right; that is, 
But she does aot only that,—she hands 
him the bank books; gives the whole 
power him. 

said that she reserved the right 
herself draw the money. That so, 
and that the peculiarity this mode 
disposing money, and raises, say, 
the only question the case. that 
contrary the statute wills? That 
there delivery beyond all peradven- 
ture. That the delivery according 
the character the thing delivered be- 
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yond all peradventure. But she had 
been able get out and goto the savings 
bank,perhaps the savings bank would have 
paid her the money although the book 
was not her hands. knowthe rule 
the other way; but the question wheth- 
they would not obliged pay her 
the money? has been held otherwise. 
But matters not. one thing the 
other. she retained the right draw 
the money, then there arises the only 
question. If, however, she did deliver, 
she did this case beyond all 
tion, these two books Captain Hilton, 
then there was absolute delivery,—as 
she had given him promissory note 
third party out and out, payable 
bearer. Now, cannot see how any ar- 
gument can raised against it. have 
not taken the case home consider it, 
because went all through Skillman 
Wiegand. 

will say, further, that Caroline Jones 
must have known the contents these 
books, because they were back her 
session for some few days before she went 
the hospital. will therefore advise 
decree that the bill dismissed. 

Mr. Hartshorne: And that the property 
belongs Captain Hilton? 


The Court: will advise that the bill 
dismissed its merits, You can re- 
cite the decree that, the court being 
the opinion that the and 
sought recovered this bill are the 
proper property William Hilton, 
ordered and decreed that the bill 
complaint dismissed. cannot give 
any costs. You may make strong 
the way recital you please. 
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JOINT DEPOSIT. 


ing contract making and partners deposit, and that 


either survivor may draw—Delivery 


had her deposit bank changed 
from individual account one the 
survivor.” signed contract the 
bank’s books, empowering the bank 
place the account the joint names 
and and stating the agreement that 
and were co-partners the owner- 
ship the money, and that either and the 
survivor might from the bank 
and that either might sign their respect- 
ive names the withdrawal receipts. 
afterwards drew out part the money, 
expended part that, and handed 
the balance what withdrawn, 
with the pass-book, friend, in- 
structing the friend dispose the 
money directed; keep the pass- 
book until A’s death, and then deliver 
These instructions were followed. 

Held: There was declaration 
entitled the remainder deposit 
against the executor 


Interpleader the Hoboken Bank for 
Savings against Henry Schwoon and an- 
other, executor Helena Roche. Judg- 
ment favor defendant Schwoon. 


The contest sum upwards 
$1,400 standing the books the 
complainant bank the credit 


Roche Hy. Schwoon, pay- 
able either survivor.” 


The defendant Schwoon claims under 
bank book showing the credit above. 
The defendant Seitz claims under will 


third party—Rights after A’s death. 


Hoboken Bank for Savings Schwoon, court chancery New Jersey, 
November 


Mrs. Roche made the day 
November, 1898, duly admitted pro- 
bate after the decease the testator, 
which occurred March 

Mrs. Roche was widow, without chil- 
dren, and had life interest and occu- 
pied certain living apartments the city 
Hoboken. The defendant Schwoon 
was her grandnephew, who had learned 
the trade acarpenter with her husband 
somewhere between 1870 and 1880, and 
for several before testatrix’s death 
resided with his wife and family the 
city Brooklyn: had for 
many years prior her death ordinary 
deposit account the 
bank, and some time shortly before the 
17th day April, 1899, she sent for 
Schwoon come and see her, and upon 
his arrival that day went with him 
the complainant’s banking house with her 
pass book. examination that book 
shows that this time her name did not 
all appear the interior thereof, but 
was written the outside simply “Helena 
Roche,” with the number the book,— 
No. 44,522. 

that day, her request, and the 
presence Schwoon, clerk the bank 
wrote the head two the three 
double pages the book which were 
prepared for cash entries, the words, 
Roche Hy. Schwoon,” the 
left-hand side, and stamped the oppos- 
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ite side the words, “Payable either 
survivor,” that the heading read, 
Roche Hy. Schwoon, ac- 
count with Hoboken Bank for Savings, 
payable either survivor;” and the 
same time added the original indorse- 
ment the outside the pass—book, 
“Helena Roche,” the words, ‘‘or Henry 
the same time Mrs. Roche 
signed contract, partly printed and 
partly written, book kept for that 
purpose the bank, follows: 


“No. 44,522. Helena Roche, hereby 
authorize, empower, and direct the Hobo- 
ken Bank for Savings, the city Ho- 
boken, place the account now 
name the books said bank the 
name Henry Schwoon jointly with 
mine; and we, the said Helena Rocheand 
Hy. Schwoon, hereby agree with each 
other become and copartners the 
ownership said moneys, and all 
crued and accruing interest thereon, and 
all moneys hereafter deposited 
said account; and agreed that each 
and either said parties and the survivor 
them may any and all times draw 
and receive from said bank the whole 
any part said moneys, and that each 
said parties authorized empowered 
sign their respective names Helena 
Roche Hy. Schwoon any receipt, 
check, draft, other voucher for the 
moneys drawn.” 


that time she had her credit 
little over retained 
sion that bank book until the 
November, 1899, having the meantime 
drawn about $30 each month. the 
day last named—November 1899—she 
went with the old bank book, which was 
filled with figures, and person 
dered the bank, and took new book 
No. which the balance then 
Standing her credit $1,595.08, was 
transferred. She then drew $200 money, 
from which she retained $25 for her imme- 
diate needs, and handed the balance 
$175, with the bank book, old and 
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intimate friend, who accompanied her 
the bank,—a Mrs. 
structions keep the money, subject 
her draft such sums she might 
choose, keep the bank book until 
her deatn, and then deliver her 
nephew, the defendant, Henry Schwoon. 

The new bank book contained the in- 
dorsement, “Helena Roche Henry 
and the reading the inside 
pages was similar the previous one,— 
“Helena Roche Henry Schwoon, ac- 
count with the Hoboken Bank for Savings, 
payable either survivor.” 

Mrs. Rengier observed Mrs. Roche’s 
directions, and paid out $60 the $175 
for Mrs. Roche’s use during her 
lifetime, and after her death delivered 
the balance her executor, but delivered 
the bank book Mr. 

The original bank book No. 44,522 con 
tains the following, and other, restric 
tions upon the draft money depos 
itors: 


deposits and drafts must en- 
tered, when made drawn, the depos- 
itors’ pass books; and deposits will re- 
ceived and drafts paid only the days 
and times before mentioned. 
This institution will not responsible 
depositors for any fraud that may 
practiced them any person present- 
ing depositor’s book, and thereby draw- 
ing without their knowledge 
consent, although the strictest caution 
will all times used. De- 
positors unable come the bank 
sign their drafts, must send regularly 
executed power attorney.” 


The new book, No. 73,355—contained, 
addition, the following provisions: 


for money may made per- 
positor, power attorney; but 
person shall have the right demand 
the whole any part his her money 
without producing the pass book, order 
that such payment may entered there- 
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in, and such entry evidence 
Should depositor lose his pass book, 
required give immediate notice 
thereof the bank, and the bank shall 
prescribe the conditions which new 
book may issued.” 


The will the testatrix divided her 
estate between the daughter Schwoon 
and distant relative Germany. 


(after stating the facts). 
Parol evidence was given the rela- 
tion between Roche and the defend- 
ant Schwoon and her object mak- 
ing the change which she did her bank 
account. The evidence satisfies that 
she had strong regard for Schwoon 
reason his kinship, and reason his 
having lived her family for several 
years while apprentice her husband. 
also satisfies that after she had ex- 
ecuted the will and deposited the 
hands the executor she became dis- 
satisfied with it, and desired destroy 
it, and make Schwoon her sole benefici- 
that she attempted get posses- 
sion the will from the executor for that 
purpose, but failed, either reason mis- 
understanding his part, her desire 
that respect, because she was afraid 
that she would offend him demanding 
outright that the will should destroyed. 
not find necessary adopt con- 
struction the testimony this sub- 
ject, which will attribute the executor 
wilful disregard the testatrix’s desire 
ever, the evidence thoroughly satisfies 
that she sent for Schoon for the express, 
pronounced purpose having her little 
fortune the savings bank placed his 
disposal. She was past years old, had 
suffered slight stroke paralysis, which 
rendered her locomotion somewhat labor 
ious and difficult, and she was conscious 
that she had not long live; but she re- 


tained her mental faculties without serious 
impairment until apoplectic seizure, 
which occurred two days 
death. Some time before that she sent 
her friend Mrs. Rengier the bank 
inquire whether the people the bank 
were sure that her deposit there was 
such shape that her nephew could get 
after her death, and received message 
from the bank that was perfectly safe. 
There reason doubt that she fully 
understood the character the contract 
which she signed the books the bank. 
Mr. Clark, the witness thereto, who was 
officer the bank, swears that has 
recollection this particular trans- 
action, but the making such contracts 
was quite frequent, that witnessed 
great many, and his invariable practice 
was carefully explain the document 


the party signing it, and quite sure 


that did this case. The mouth 
Schwoon, who was present the tran 
saction, closed against the executor; 
but swears that was present, and 
that there was conversation between 
Clark, the witness, and his aunt. 

The attempt the executor prove 
that the account was put the joint 
names the aunt and nephew for conve- 
nience drawing money for her wants 
case her disability, think, fails. The 
nephew lived Brooklyn, was closely 
confined his business, and was not 
convenient for him cross over Hobo- 
ken assist her that respect. 

The question raised important one 
view the frequency such transac- 
tions. with one Skillman 
Wiegand, Eq. 198, where many 
the authorities are collected. Those 
found the English reports 
pally out procuring government 
other stock issued two persons 
jointly with the right survivorship, and 
many cases are collected note the 
late Mr. Stewart, the case Smith 
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Speer, Eq. 336. have found 
only one case England joint bank 
account, namely, Marshall Crutwell, 
Eq. 328, before Sir George Jessel, 
The circumstances that case 
were quite similar those Skillman 
Wiegand, and the result was the same. 

dealt with the question the 
recent officially unreported case Dennin 
Hilton*, where awarded the fund 
the survivor. evidence the inten- 
tion the decedent make gift 
the survivor was quite clear and strong 
the present case, but the two cases 
differ this: Dennin Hilton, there 
was written contract signed the ori- 
ginal owner, such have here, but 
the bank pass book was delivered her 
her lifetime.to the survivor, and held 
him her death. 

The objection this mode makinga 
gift that testamentary its char- 
acter, and, effect, will, and therefore 
void under our statute. support 
this conclusion pointed out the circum- 
stance that the power disposition 
the donor continues during his her life- 
time. But this circumstance has not de- 
terred the courts from giving effect 
such arrangements. This has been dene 
two grounds: First, that joint estate 
interest created, with express 
right survivorship, which operates nat- 
urally and legally upon whatever the 
fund remains unused the death the 
donor; and, second, the ground 
completed trust. The authorities this 
subject are Ray Simmons, 266, 


*Reported this number. 
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Am. Rep. 447, and cases cited notes. 
Howard Bank, Vt. 597; Gerrish 
Institution, 128 Mass. 159, Am. Rep. 
Am. Rep. 446,—where all the cases 
that date are collected the arguments 
the counsel and the opinion the 
Tulane, 52, Eq. 169, Atl. 
There, here, the evidence the debt 
was deposited the donor with third 
party, accompanied written direc- 
tion, signed the donor, deliver the 
same the donees the death the 
donor. was held, the authorities 
cited, that the trust was complete. 
the present case, the document signed 
the donor the books the savings 
bank, the executed direction put the 
account previously standing her credit 
account the joint names 
the donor and donee, with right survi- 
vorship, and the delivery the evidence 
the indebtedness (the pass book) 
third person for the donee, makes com- 
plete declaration trust,—one which 
needs aidin equity enforce it. The 
bank would have been perfectly justified 
paying the amount due the book 
the donee upon presentation the book. 
This was distinctly held, and, think, 
rightly, Bank Murphy (Md.) Atl. 
640. 

will advise decree that the fund 
paid toSchwoon. there fund 
the hands the executor, idle de- 
cree costs against him. complainant 
will, course, receive its costs out the 
fund, unless the same have already been 
paid. 
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CHECK. 


Post-dated after bank notified drawer’s death and not pay- 
and when deposit insufficient—Refusal payment—Subsequent payment 
deposit holder check—Liability bank adminis- 
trator depositor for refusing pay his subse- 
quent check for amount deposit. 


Weiand’s Adm’r State National Bank Maysville, court appeals 
Kentucky, Dec. 12, 


August depositor issued his 
check, dated August 20, for $360. 
August 19, the depositor died, leaving 
deposit $199. August the check 
was presented, but the depositor’s admin- 
istrator notified the bank the 
death and forbade pay, and, the 
check also being for amount than 
the deposit, payment the bank was re- 
fused and the check protested. Au- 
gust 29, the administrator 
check for the deposit $199 toa payee 
for value, but the bank refused pay it, 
having the interim reconsidered its first 
refusal and paid the $199 the holder 
the dead depositor’s check for $360. The 
administrator then sued the bank for $199 
and $500 damages for wrongful refusal 
pay his check. The bank filed demur- 
rer, which the lower court sustained. 
appeal, the judgment for the bank re- 
versed, and 

Held: The bank had right re- 


fuse pay the $199 acheck for 


The bank had authority after- 
wards revoke its action and pay part 
the check, because 

(a) Before presentation, the drawer 
may countermand, which was done; 

The drawer’s death revoked the 
check,and notice thereof the bank, be- 
fore presentation, bound the bank 
knowledge such revocation that its 
payment, thereafter made, was invalid. 


Appeal from circuit court, Mason coun- 
ty. officially reported.” 

Action the administrator Anthony 
Weiand against the State National Bank 
Maysville, recover damages for 


fendant’s refusal pay check. Judg- 
ment for defendant and plaintiff appeals. 


Reversed. 


action was instituted 
the Mason circuit court the appel- 
ant (administrator) the August, 
1900. appears that Roden, 
the administrator Anthony Weiand, 
sought this suit obtain judgment 
against the appellee (bank) for the sum 
$199, besides $500 damages, account 
appellee’s failure honor appellant’s 
check. 

substantially alleged the petition 
that Anthony Weiand departed this life 
August 19, and that prior his 
death did business firm name 
and style Weiand Co., and had 
deposit with appellee the time 
his death, and which was entered 
the books the defendant bank the 
sole credit decedent, the sum $199; 
that about August 15, 1900, said 
decedent issued and dated advance, 
and sent the John Hauck 
corporation Cincinnati, Ohio, cer- 
tain instrument writing the follow- 
ing language: 


“Maysville, Ky., August 20, 


The State National Bank: Pay the 
order the John Hauck Brewing Com- 
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pany, the sum three hundred and sixty 
dollars, 
[Signed] Weiand Co. 

Lillie Weiand, Agt. $360.” 


alleged that said writing was bill 
exchange drawn defendant, but was 
not presented defendant for payment 
until after the death decedent, and 
when same was, August 1900, 
presented, the administrator notified the 
defendant the death his intestate, 
and directed return the said instru- 
ment writing the payee unpaid; that 
defendant promised so, and there- 
upon caused said writing protested 
for nonpayment and returned same 
paid; that, relying upon the fact 
said protest and return said writing 
and the notice defendant, he, Aug. 
29, gave Hoeflich, cashier 
the Bank Maysville, check for said 
deposit the following language: 


“Maysville, Ky., August 29, 1900. 
The State National Bank: Pay the 
order Hoeflich, cashier, one 
hundred and ninety-nine dollars. 
Roden, Adm’r Weiand 
Co.” 


further alleged that said check 
Hoeflich was honored the Bank 
Maysville, and duly presented 
defendant during its banking hours for 
payment, but defendant refused, and still 
refuses, pay same; that, reason 
defendant’s failure pay said check, 
was compelled to, and did, account 
said Hoeflich therefor, and suffered 
pairment his credit personal 
sentative, and the management said 
estate brought question, and also 
being hampered and embarrassed the 
settlement his said intestate’s affairs, 
and prevented from making 
ment and compromise with the creditors 
his intestate, the damage said es- 
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tate the sum $500. Judgment was 
prayed for for the $199 and for the $500. 

amended petition filed, al- 
leged that check said Hoe- 
flich, cashier, was for the use and benefit 
the Bank Maysville, with whom, 
such, had been compelled account, 
and has accounted, for the defendant’s 
nonpayment said check, and was in- 
dorsed said Bank Maysville before 
presentation thereof defendant during 
its banking hours for payment; that de- 
fendant refuses payment said check, 
claiming that does not owe plaintiff the 
amount said deposit for which said 
check was drawn, and has, since 
said notice and its protest, paid said de- 
posit the John Hauck Brewing Com- 
pany. The defendant filed demurrer 
the petition amended, which demur- 
rer was sustained the court; and, plain- 
tiff declining plead further, the petition 
was dismissed, and from that judgment ap- 
pellant prosecutes this appeal. 

The contention appellee is, effect, 
that the giving the check decedent 
was appropriation the $199 for the 
benefit the payee; and that notwith- 
standing the fact that appellee protested 
the check and had notice the death 
the drawer, and also that appellant 
voked, assumed revoke, the check, 
and forbade its payment thereof. Lester 
Given, Bush, 357, Deatheridge 
Crumbaugh, Ky. Law Rep. 592, and 
Rosenbaum Lytle, Ky. Law Rep. 607, 
are cited appellee support its con- 
paper question this action what 
termed “check” the cases above re- 
ferred to, and will therefore consider 
itas check and not bill exchange. 

(The court here states the facts and 
decisions made the cases referred to, 
also the case Pease Landauer, 
Wis. 20, cited appellee, and 
tinues): 
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The decisions relied appellee are 
not conclusive the question involved 
the case bar. 

contended for appellant that the 
death the drawer revoked the check, 
and that the title and claim the $199 
vested the appellant, the administrator. 
further contended that appellant, 
actual notice the appellee, revoked the 
check, and that the appellee was under 
obligation pay the check, and fact 
protested it, and that could not after- 
wards pay the $199, and thereby defeat 
appellant’s right collect the same. 
Dana Bank, Allen, 445, cited 
appellant. 

(The court here states the facts and de- 
cision made Dana Bank; and after 
reviewing various other authorities and 
announces its own opinion 
upon the case before it, 

The case Dana Bank, Allen, 
445, conclusively settles the question ad- 
versely the contention appellee. 
will seen the case bar that before 
the check became payable, 
presentation, the drawer died, and that 
the check was for $360, and the only 
amount money inthe bank due the 
drawer was $199. And averred 
the petition that the 21st August, 
the time the check was presented, the 
plaintiff notified the bank the death 
the drawer and forbade the payment 
the check, and that the appellee bank 
protested the check but afterwards paid 
the $199 thereon, and afterwards plaintiff 
drew the check upon the bank, which the 
bank refused pay. The right the 
bank refuse pay check drawn fora 
larger sum than has funds the draw- 
er, seems admitted and sustained 
all the authorities. The bank this 
case exercised that privilege, but after- 
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wards undertook revoke its action and 
pay part the check. think clear 
that the bank had such authority. The 
great weight authority seems that 
the drawer may any time revoke the 
payment check before its presenta- 
tion and demand for payment. The 
cided weight authority that the death 
the drawer operates revocation 
the check; but, the check paid 
the bank before notice the death the 
drawer, seems that the payment will 
held valid. may also well re- 
member that the giving check does 
not pay extinguish debt due from 
the drawer the payee until the check 
actually paid, unless specially 
agreed the parties that the check 
accepted satisfaction thedebt. The 
bank is, sense, the agent the depos- 
itor, and must all times obey the order 
direction the depositor, unless other 
legal rights have intervened. may 
true that the drawer who gives check 
and then countermands the payment may 
guilty moral wrong towards the 
payee. may sometimes happen that 
revocation check death will result 
loss inconvenience the payee. 
But such things and ought 
not change, the well-settled rule 
law governing such transactions. 
mercial business and the convenience 
banks and depositors seem require the 
enforcement and maintenance the law 
herein indicated. 

results from the foregoing that the 
court erred sustaining the demurrer 
cause remanded, with directions over- 
rule the demurrer, and for proceedings 
consistent herewith, 


J., not sitting. 


t 
I 
( 
‘ 


THE NATIONAL BANK NORTH AMERICA. 


The merging the Bank the State 
New York, most conservative and 
generally conceded substantial institu- 
tion within itself, into the National Bank 


EDWARDS, 
PRESIDENT. 


North America, adds another the 
number colossal banking institutions 
Greater New York. With capital in- 
creased from $1,000,000 $2,000,000, 
and surplus increased $2,100,000, they 
have assumed prominent place main- 
taining the recognized strength and pre- 
cedence which the banks New York 
occupy the financial world. 

The combining two such institutions 
these brings with increased respon- 
sibilities, and necessitates the installment 
into the management men spe- 
cial adaptability meet the intricate 
problems finance with which they are 
confronted. Such men only are pos- 


sessed unusual keen 
appreciation opportunities for invest- 
ment, their advantages and disadvan- 
tages, and careful business judgment 
are entrusted with such vastly im- 
portant positions, 

The directors the National Bank 
North America have chosen just such 
seen reference the following per- 
sonnel the bank: 

Edwards, President; Warner Van 
Norden,Chairman the Executive Com- 
mittee; Charles Morse and Henry 
Chapin, Jr., Vice Presidents; Alfred 
Curtis, Cashier; Sweasy, Assistant 
Cashier. 

Mr. Edwards has been especially 
associated with affairs finance New 
York since 1864, when became mem- 
the Gold Exchange, and recapit- 
ulation his interests since then 
steady progression the position 
now occupies. 1870 purchased 
seat the Stock Exchange. One year 
later, 1871, was elected the pres- 
idency the Gold Exchange Bank, and 
was retained that position until the 
liquidation that bank 1878. Its 
business was turned over the Bank 
the State New York, and Mr. Edwards 
was elected cashier that 
Here again his able financial management 
was recognized and rewarded promo- 
tion presidency, January 1880, 
The consolidation the two iustitutions 
found him still that official capacity 
with the bank. 

Thus for period nearly forty years 
Mr. Edwards been prominently 
known financial circles New York, 
and his long, successful business career 
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has fitted him most admirably fill the 
place now occupies the head this 
truly great banking institution. 

Mr. Van Norden was the president 


WARNER VAN NORDEN, 
CHAIRMAN EXECUTIVE COUNCIL. 


the old Bank North America for eleven 
years, and under his capable administra- 
tion its affairs rose most pros- 
perous and profit-returning institution. 

For personal reasons, Mr. Van Norden 
desired relinquish the active manage- 
ment the new bank’s affairs, but has 
consented lend advice and support 
the new officials remaining director 
and becoming chairman the executive 

Charles Morse, the first vice-presi- 
dent, the prime factor the strong 
financial syndicate which brought about 
the amalgamation the two banks 
through purchase the controlling inter- 
est. Mr. Morse’s name found 
heading the list members several 
large syndicates that have recently ac- 
quired controlling interest number 
the banks New York city, and his 
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association with any one them gives 
additional financial strength 
tige. 

Henry Chapin, Jr., the second vice- 
president, probably well and favor- 
ably known both and out the city 
any other bank official New York. 
1864, while quite young man, en- 
tered the National Bank, 
and has proven have been the 
ning successful banking career. Step 
after step advancement brought him 
the assistant cashiership. 1887, 
accepted similar position with the Third 
National Bank, and three years later was 
advanced the position cashier. 
After seven years able work here, 
was elected cashier the National Bank 
North America 1897. accepted 
and bore the responsibilities this work 
until the merging the two institutions, 
when well-deserved promotion the 
second vice presidency was given him. 

Curtis, the cashier, started 
learn the banking business twenty-five 
years ago, the Bank the State 


WILLIAM F. HAVEMEYER, 
FIR3T PRESIDENT, 18st. 


te 


New York, 
served apprenticeship every desk 
the bank, from the lowest the one 


During that time has 


now occupies. better illustration 


CHARLES MORSE, 
VICE PRESIDENT. 


the ultimate reward perseverance and 
merit can given than through reference 
his career. principal portion 
the detailed work liquidating the busi- 
ness the Bank the State New 
York, together with the finding new 
home for number old depositors, 
which, owing the limitations the 
National Banking Act, the National Bank 
North America could not accept, fell 
upon Mr. Curtis, which was easy 
task, 

Mr. Curtis has been member the 
New York Athletic Club for thirty years, 
and that organization owes much its 
success him. now the president 
the veteran association the club. 

Sweasy, the assistant cashier, 
efficient bank began his 
banking experience May, the 
Third National Bank. His energetic dis 
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position and close application business 
soon placed him positions trust, and 
1890 was made assistant cashier. 
During his connection with the Third 
National incident occurred which il- 
lustrated his thoroughness 
worthiness. The president the bank 
deputized him represent him, the 
large amount securities, which the 
president and another gentleman were 
trustees. other trustee having had 
curities for his own use, sought have 
Mr. Sweasy examine only one-half; but 
Mr. Sweasy would not satisfied and 
insisted counting the other half, 
thereby disclosing the theft. 

Mr. Sweasy accepted his present posi- 
tion 1899. 

amendment the by-laws the 
membership the board directors has 
been increased twenty number, and 
among its members are noted the 
names some the most influential and 
best known business men and bankers 


HENRY CHAPIN, JR., 
VICE PRESIDENT. 


| 
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the metropolis. They are Henry Cook, 
Warner Van Norden, Hough- 
taling,John Flagler, William Have- 
meyer, Henry Dimock, Mahlon 
Thatcher, Edwards, August 


ALFRED CURTIS, 
CASHIER. 


mont, Bedford, Charles Morse, 
Robert Thompson, Frank Sturgis, 
Oakleigh Thorne, Charles Barney, 
Gelshenen, William Salomon and Leon- 
ard Lewisohn. Messrs. Cook, Van Nor- 
den, Houghtaling, Flagler, Havemeyer, 
Dimock and Thatcher are old members, 
and Messrs. Edwards, Belmont, Bedford, 
Morse and Thompson, were members 
the board directors the Bank the 
State New York, while Messrs. Stur- 
gis, Thorne, Barney, Gelshenen, Salomon 
and Lewisohn, are new members, who 
represent extensive banking 
interests, and who will add much prestige 
the institution. Mr. Lewisohn 
the head the United Metals Selling 
Company. Mr. Salomon was formerly 
chairman the Baltimore and Ohio 
board directors. Mr. Barney presi- 
dent the Knickerbocker Trust Com- 
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pany. Mr. Gelshenen president the 
Garfield National Bank. Mr. Thorne 
president the North American Trust 
Company, and Sturgis member 
Strong, Sturgis Co., bankers. 

institution with board directors 
composed such representative men 
cannot fail attract large amount 
business. 

The deposits are now about $21,000,- 
000, Capital $2,000,000, surplus and profits 
$2, 100,000. 

The bank will not remain long its 
present quarters corner Nassau and 
Cedar streets, has purchased part 
the ground where the Bank the 
State New York was located, and plans 
are now being made for twenty story 
structure, with thirty-foot frontage 
Wall street, taking the numbers 
and 43. This, with roo feet Exchange 
Place, from Nos. inclusive, will 
give the institution one the most de- 
sirable locations the city and ample 
floor space meet the growing require- 
ments. 


SWEASY, 
ASSISTANT CASHIER. 
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LEGAL DECISIONS: 


BANK’S LIEN STOCK. 


Statement certificate that stock transferable only books—Insuffi- 
cient create lien—Rights stock. 


Buena Vista Loan Savings Bank Grier, supreme court Georgia, 
December 12, 


The mere fact that certificate stock 
corporation embraces recital that 
the same “transferable person 
attorney only the books the com- 
pany surrender the 
does not, ipso facto, give the corpora- 
tion any lien upon such stock. 


Rule Grier against the sheriff 
recover the proceeds certain stock 
sold execution issued favor the 
Buena Vista Loan Savings Bank against 
and Miller. Judgment award- 
claimant. Bank brings error. 
Affirmed. 

The bank obtained judgment against 
the Millers indebtedness the 
bank which began 1894 and was re- 
newed from time time until 1897, and 
under execution the sheriff seized and 
sold certain shares the stock the 
bank the property the Millers. 

1896, the stock question had been 
pledged Grier the Millers secur- 
ity for loan. The main question 
controversy was whether the bank had 
lien the stock for the indebt- 
edness it, superior that the 
pledgee, Grier. The decision against 
the bank. 

Held: Each the certificates evidenc- 
ing the fact that the Millers held stock 
the bank embraced ecital that the 
shares therein named were ‘‘transferable 
person attorney only the 
books the company surrender this 
certificate.” pledging the stock 
Grier, the Millers did not undertake 


have such transfer made the books 
the bank. Upon this fact the bank, al- 
though its judgmeat was rendered 
after the stock had been placed the 
hands Grier, insisted that was enti- 
tled priority over him the distribu- 
tion the proceeds the sale the 
stock. 

There was evidence show that the 
bank had, prior the rendition its 
judgment, any lien whatsoever upon the 
stock, either under its charter, vir- 
tue any by-law, under any statute, 
contract with the Millers. Indeed, 
its claim was based entirely 
upon the naked fact that the stock had 
not been transferred the books the 
bank. support this contention, re- 
liance was had upon section 1855 the 
Civil Code, which reads follows: 


“Except against the claims the 
corporation, transfer stock does hot 
require transfer the books the 
company.” 


This section was evidently codified 
from decision rendered this court 
the case Railroad Co. Thomason, 
Ga. 408, light shed upon the 
meaning the section the following 
language used McCay, J.: 


transfer upon the books only 
for the protection the company. 
may have liens upon the stock, may 
require this mode order that its own 
management may completeand within 
its grasp.” 
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The phrase against the claims 
the corporation” appearing the sec- 
tion cited, was certainly not designed 
confer upon the corporation any lien 
any description. The object the 
tion clearly was protect the corporation 
the enforcement such claims 
actually had. If, suggested the 
learned judge quoted above, fact had 
lien upon the stock, transfer the 
same without the knowledge consent 
the corporation would not affect its 
rights. 
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this connection may suggested 
that is, course, always important for 
corporation know who its real share- 


‘holders are. Being bound pay dividends 


the rightful owners its must 
have system which will all times en- 
able determine who, relatively this 
matter, the stockholders are. But 
hazard little, think, holding that the 
section the Code under consideration 
should never given the effect creat- 
ing liens favor corporations against 
their stockholders. 


NOTES CASES. 


AGREEMENT PAY, NOT 
PAYMENT. 

Jackson County Bank Parsons 
(supreme court Wisconsin, November 
29, 1901), the bank sued the makers 
notes executed tothe bank. Thedefense 
was that the bank’s cashier agreed with 
the makers when they gave the notes 
suit that would pay them when they 
fell due, and that they supposed did 
pay them; but the fact was undisputed 
that did not. The court holds that this 
state facts constitutes defense; that 
the agreement the cashier with 
rower the bank will pay the note 
when falls due, and his statement the 
debtor that has paid when due, 
not constitute payment. There must 
have been actual payment, 


DELAY RECORDING CHATTEL 
MORTGAGE. 

Carpenter News Publishing Co. 
(Supreme Court Nebraska, November 

Delay making chattel mortgage 
record does not render the instrument 
void against creditors who fail ob- 


taininga lien upon the property until after 
the mortgage has been filed for record, 
and possession has been taken under it. 
creditor cannot complain the 
withholding chattel mortgage from 
record, pursuant agreement between 
the parties thereto, unless make ap- 
pear that injury has resulted from the 
omission file the instrument for record. 


LIABILITY MAKERS PAYEE WHO 
SIGNS ALSO MAKER. 


Fisher Diehl (court appeals 
Maryland, Nov. 22, promissory 
note jointly and severally promising pay 
the order Diehl, was signed 
three makers, the last one whom 


was the payee, Diehl. suit him 
against the other makers, the court held: 
The note somewhat unusual form, 
and whatever might have the rights 
against the payee bona fide holder 
for value, certain that the payee 
could not sue himself upon it, and his 
promise pay himself was nugatory 
act. the note had simply been joint 
one, there authority for the proposition 
that the payee could not have maintained 
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action against any the makers. 
But the note being joint and several, 
contained the individual promise the 
other makers the payee pay the 
amount the note, well the joint 
promise all the makers. Any doubt 
which may exist the validity the 
latter does not impair the obligation 
the former, Judgment for payee. 


NOTICE ACCEPTANCE GUARANTY, 


The superior court Delaware Wan- 
amaker Benn reaffirm the fol- 
lowing principle law: 

guaranty prospective its char- 
arter, cover future credits, the party 
tendering entitled notice its 
acceptance, and the party receiving it, 
and for whom intended, bound 
give reasonable notice its acceptance, 
the party offering will not bound 
it. 


ENTERING JUDGMENT JUDGMENT NOTE 

Dickerson Kelley, the superior 
court Delaware, judgment note was 
Hardesty. There was afterwards as- 
the note the obligee one 
Kelley, and judgment was entered 
the court have held this judgment void 
upon the following reasoning: 

‘‘Whatever may the effect giving 
note with warrant attorney 
izing person, the initials his 
Christian name, enter that 
does not touch this case, because this 
judgment not entered favor that 
The warrant, however, 
izes judgment entered favor 
the assignee the obligee; and 
judgment has been entered here, not 
the name the obligee, but favor 
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the assignee. the making that as- 
signment this obligor wasno party. The 
obligee chose assign somebody 
that person’s initials. not say 
that that person would not havea right 
enter judgment his full 
think would. But has not done it. 
has undertaken enter judgment 
the name the initials. The case stands 
precisely where promise has been 
made one initials, which case 
cannot sue initials, but must sue his 
full name.” 


GARNISHMENT BEFORE JUDGMENT AGAINST 
PRINCIPAL DERTOR, 


Mercantile Co. Exchange Nation- 
Bank (supreme court Kansas, No- 
vember the Mercantile Company 
sought charge the bank garnishee. 
The bank demurred because judgment 
had been obtained against the principal 
debtor. The court sustained the bank, 
saying: ‘‘It devolves upon party seek- 
ing recover judgment against the 
garnishee show that his demand against 
his debtor has passed into judgment, and 
longer open dispute. Otherwise, 
after protracted trial ascertain the li- 
ability the garnishee, the plaintiff might 
fail his action against the principal 
debtor, thus wasting the time 
immaterial inquiry. The statute 
plain upon the subject and its require- 
ments are based upon sound reason.” 


DELIVERY CHECK CONSTITUTES 


Pullen Placer County Bank (su- 
preme court California, November 18, 
1901) held that where party makes 
and delivers negotiable check bank 
the payee, and thereafter requests that 
not presented until after his death, 
and the check presented and paid after 
the death the drawer, the transaction 
constitutes completed gift the payee, 
and not mere promise give. 
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NOTES GIVEN SWELL BANK 


Chicago Title Trust Co. Brady 
(supreme court Missouri, November 
19, 1901) appeared that certain notes 
had been executed bank for accom- 
modation, without consideration, order 
swell the apparent assets the bank 
and deceive the bank examiner and 
others. action the receiver 
the bank against the maker the notes, 
held that the defense considera- 
tion was good and barred recovery. The 
court says: paper not 
fraudulent unlawful reason the 
fact that swells the apparent assets 
the person whom given, and that 
others thereby may deceived the 
financial condition such person; and 
the receiver this instance not repu- 
diating the contract the bank with the 
defendant, but seeking enforce it. 
doing so, necessarily stands the 
shoes the bank, with the same rights, 
and less; and the defense 
failure consideration just good 
against him would have been against 
the bank had receiver been appointed 
and the suit been brought the bank.” 


AND DEFAULTING BANK 
OFFICER AGENT. 


Tecumseh Nat. Bank Chamberlain 
Banking House al, supreme court 
Nebraska, December the follow- 
ing points interest are decided: 

bank examiner, who takes charge 
the assets national bank under the 
directions the comptroller, not the 
agent for the bank such negotiation 
the bank may permitted enter 
into with view the resumption 
business. 

When defaulting officer such 
bank, for the purpose replenishing the 
assets the bank enable resume 
business, allowed furnish collateral 
securities for his indorsements upon 
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paper previously sold him thebank, 
representations made such examiner 
the liabilities such officer the 
bank and the value and condition the 
securities already furnished him are 
not binding upon the bank; and one who 
furnishes collateral securities such de- 
faulting officer used him can- 
not rely upon such representations the 


bank foreclose its lien upon such secur- 
ities. 

Such bank, being represented 
majority its board directors, who 
are not default, may, with the consent 
the comptroller, accept such collateral 
securities from such defaulting officer; 
and obtaining securities from third 
person, used him for that 
pose, such defaulting officer will not 
regarded the agent the bank. His 
representations his liability the 
bank, and the value and condition the 
securities already furnished him, 
not binding upon the bank, 
enable the person furnishing such securi- 
ties his request, with knowledge the 
purpose for which intends use the 
same, rely upon such representations 
bank foreclose its lien upon such secur- 
ities, 

The contract defaulting bank 
officer furnish collateral security for his 
indorsement upon paper previously sold 
the bank him replenish the as- 
sets the bank and enable resume 
business not illegal, and after such se- 
curities have been furnished and the bank 
has resumed business, the person furnish 
ing such securities the request such 
defaulting officer, with knowledge the 
use made thereof him, cannot 
heard say that there was considera- 
tion for furnishing the same. 

duly-authorized agent, and some third 
person, who may also benefited the 
transaction, assumes, without the 
edge consent the principal 
agent, make representations and state- 
ments promote the transaction, the 
principal will not bound thereby, 
though accepts the benefits the tran- 
saction negotiated his agent. 


WAR REVENUE OFFICIAL DECISIONS. 


War Revenue Official Decisions. 


SPECIAL 


(460.) 


company, even though does not re- 
ceive deposit, nor collect money 
currency subject draft, check, 
order, and does not receive stocks, 
bonds, bullion, bills exchange, 
promissory notes for discount sale, 
nevertheless required pay special 
money any these securities col- 
lateral, but not subject this spe- 
cial tax its advances loans are 
made only the security mortgages 
real estate, with accompanying pro- 
missory notes. 


TREASURY DEPARTMENT, 
Office 
COMMISSIONER INTERNAL REVENUE, 


C., Jan. 13, 1902. 


reply your letter the gth 
inst., you are hereby advised that although 
your company does not receive deposit 
collect money orcurrency subject 
paid remitted upon draft, check 
order, and does not receive stocks, bonds, 
bullion, bills exchange promissory 
notes for discount sale, yet advan- 
ces loans money, taking any these 
fined section the act June 13, 
1898, amended the act March 
which you refer, and must pay 
special tax accordingly. But its ad- 
vances loans are secured only 
mortgages real estate, with the accom- 
panying promissory note, not required 
pay special tax bank this ac- 
count, this not banking business 
within the language the statute in- 
terpreted the Supreme Court the 


United States Selden Equitable 
Trust Company, 419. 
Respectfully, 
Com’r. 
Mr. George Stewart, Butler, 


SPECIAL 


Question the tax undivided profits 
banks involved suits against Col- 
lector Treat pending the United 
States circuit court the southern dis- 
trict New York.—Returns should 
made and tax assessed according the 
ruling this office, contained Cir- 
cular No. 615. abatement claims 
are filed, further action may post- 
poned, awaiting judicial decision. 


Office etc., January 29, 1902. 

letter the 22d instant, in- 
closing communication from Mr. 
Tappen, president the Gallatin Na- 
tional Bank, also president the Clear- 
ing House Association Banks, regard 
ruling this office relative undi- 
vided profits banks, has been received. 

Bankers must return for taxation capi- 
tal and surplus which include undivided 
(Circular 615; Treasury Decis- 
ions, internal-revenue ruling 440.) the 
return made July was erroneous, there 
seems just ground complaint 
requiring banks make amended 
return. 

There are two suits pending the 
United States circuit court for the south- 
ern district New York—the Central 
Trust Company New York Collect- 
Treat and the Farmers’ Loan Trust 
Company Collector Treat—involving 


123 
e 
4 
A 
7 


124 THE BANKING LAW JOURNAL 


the question issue, viz.: whether undi- 
vided profits are included the term 
and are subject tax. 

This office has considered very carefully 
the entire question presented, and, the 
suits pending will probably decidedwith- 
comparatively short time, banks and 
bankers will make the required amended 
return (under protest they desire), 
showing amount undivided profits, 
profit and loss accounts for the preceding 
fiscal year, and may then file claims for 
abatement the taxes which will as- 
sessed, with the understanding thataction 
upon these claims will suspended tem- 
porarily, and the meanwhile collection 
these assessed taxes postponed. 
however,the decision the United States 
circuit court should favorable the 
ruling this office and upon the merits 
the case, and such decision should 
hold that, under the law, undivided profits 
are proper subject for taxation, then 
this office will enforce the payments, not- 
withstanding the case appealed 
higher court. the decision, however, 
should sustain the contention the 
banks, then collection will suspended 
until final decision court last 
resort. 

Respectfully, 

Mr. Charles Treat, Collector Sec- 
ond District, New York, 


STAMP TAX—CERTIFICATES STOCK. 


Decision the United States circuit 
court upholding the constitutionality 
the war-revenue tax cents per 
$100 memoranda sales stock. 


Office Com’r, etc., February 1902. 
The appended opinion the United 
States circuit court, upholding the consti- 
tutionality the war-revenue tax 
cents per $100 memoranda sales 


stock, promulgated for the information 
collectors internal revenue and 
others concerned. 


Circuit Court the United States, South- 


United States George Thomas. 


[January 26, 1902.] 


Tuomas, J.: 

The defendant demurs 
ment which charges that he, being 
ker the city New York, sold certain 
shares Atchison stock, and 
omitted the required revenue stamps from 
the memorandum sale, with intent 
evade the war-revenne act 1898. 
act provides: 

[Section act June 13, 1898, here 
quoted; also paragraph Schedule 
relative the tax sales and agree- 

The defendant urges that the statute, 
far here involved, unconstitution- 
al. premises that certificate stock 
property; that tax the sale pro- 
perty tax the property itself, and 
from this concludes that the act pro- 
vides for levying, without apportionment, 
direct, and hence invalid, tax such 
property. 

The statute lays stamp duty (1) 
the bonds, debentures, certificates 
indebtedness issued any association, 
company corporation,(2)on original cer- 
tificates stock issued any such body, 
(3) all subsequent sales, agreements 
sell, memoranda sales deliver 
ies transfers such certificates. 

The present inquiry relates tax 
certificate stock. What such certifi- 
cate? the evidence the 
title shares the property and 
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chises corporation. The sale the 
certificate atransfer such shares 
another person. The state furnishes fa- 
cilities, whereby persons may form cor- 
poration, which may designate the indi- 
vidual interests its members certifi- 
cates, transferable upon its books, 
permit the holders manage direct 
the business the corporation, with such 
liability, privileges, and immunity the 
charter and the law provide. Congress 
has declared that every person who holds 
such certificate such artificial body, 
and shall transfer sale another the 
right participate such corporation, 
and become member thereof, with the 
accompanying property rights and bene- 
fits, shall pay tax the contract 
transaction whereby the transmission 
effected. 

The defendant relies upon certain de- 
cisions the Supreme Court, and judicial 
the opinions, wit, that 
Congress may not levy stamp tax 
bills lading goods, exported (Fair- 
banks United States, 181 283); 
nor levy license tax upon importer 
(Brown Maryland, Wheat. 419); nor 
tax sales auctioneers imported goods 
the original packages (Cook Penn- 
sylvania, 566); nor lay license 
tax upon goods not the product the 
state but brought therein for sale (Welton 
Missouri, 279); nor tax bill 
lading for metal shipped from point 
within point without the state (Almy 
California, How. 169, 174); nor lay 
license tax drummers selling offer- 
ing for sale goods sample and having 
licensed house business the tax- 
ing district (Robbins Shelby County 
Taxing District, 120 489). 

These cases involve attempts the 
part the United States tax exports 
lay taxes subjects interstate 
commerce. They contain statements 
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holdings that tax the occupation 
importer exporter tax the goods 
imported exported; that tax 
lading export goods tax the 
goods; that tax vender foreign 
tax upon sales imported goods the 
original packages, payment whereof 
obligatory upon the auctioneer, tax 
the goods; and that tax the sale 
article, imported only for sale, 
tax the article itself (Brown Mary- 
land, Wheat. 444). 

will observed that each instance 
the subject-matter the tax was not 
within the taxing power; hence tax, 
direct indirect, could paid thereon, 
under any disguise whatsoever. The taxa- 
tion property, other than exports, 
within the power Congress, although 
the tax must raised the manner 
pointed out the Constitution—that is, 
taxes the rule apportion- 
ment and indirect taxes the rule 
uniformity.” The defendant quotes with 
some special urgency from the opinion 
Nicol Ames (173 where the 
following portion the war-revenue act 
1898 construed: 

each sale, agreement sale, 
agreement sell any products mer- 
chandise any exchange board 
trade, other similar place, either for 
present future delivery, for each one 
hundred dollars value said sale, 
agreement sale, agreement sell, 
one cent, and for each additional one hun- 
dred dollars fractional part thereof 
excess one hundred dollars, one cent.” 

was held that the tax was laid upon 
the facilities the exchange and was 
valid. Mr. Justice Peckham, the 
course the opinion, said: 

tax upon the privilege selling 
property the exchange and thus 
using the facilities there offered accom- 
plishing the sale differs radically from 


126 


tax upon every sale made any place. 
The latter tax really 
upon property. takes notice any 
kind privilege facility, and the fact 
sale alone regarded.” 

The defendant infers from this excerpt 
that tax upon sales property di- 
rect tax, and invalid unless apportioned. 
The defendant’s argument, far based 
thedecisions, other than the last-cited, 
may tested. that, inasmuch 
the tax importer, bill lading 
export goods, sales auctioneers 
ported goods for the importer, venders 
goods from beyond the taxing state, 
tax upon the goods themselves, and in- 
direct tax upon the property itself. The 
tallacy this method argument quick- 
appears. license tax the 
importer tobacco tax the goods 
imported; hence tax dealer do- 
mestic tobacco direct tax his com- 
modity. license tax state upon 
foreign salesmen tax the subjects 
their sales hence Federal tax the 
occupation salesman, the State 
where resides, direct tax the 
goods sold him that State. tax 
bill lading goods for export 
tax the goods hence Federal tax 
domestic bill lading direct tax 
the goods. Therefore the occupation 
tobacco dealers, salesmen 
portation companies are not subjects 
unapportioned Federal tax, and the 
taxes laid upon occupations, the selling 
property, and trades, found the act 
1898 and earlier acts, are invalid. But 
the power Congress tax occupations, 
business, trades, transfers property, 
and contracts has long since been recog- 
nized. (Railroad Company Collector, 
Loan and Trust Company, 157 U.S., 575, 
such consequence does the de- 
fendant’s reasoning lead. 
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The present question is, whether 
statute providing for tax contracts 
for the sale and delivery certificates 
stock lays direct tax property 
within the meaning the 
isa mere truism that tax, whatever 
its form, falls primarily the taxpayer's 
property for how otherwise could 
paid? actually pay tax for 
the privilege following his vocation, 
not something exacted from his farm, 
stock, other property? The same 
the case the tax laid the sale 
the products the farm. railroad 
company taxed lading, the 
tax when paid charged operating ex- 
penses, and the result precisely the 
same the tax were laid upon road- 
bed and equipment. Yet one 
the three cases the tax assessed the 
property, nor the property specifically 
subjected the tax. The law commands 
that when the owner shall act, for 
instance the act selling property, he, 
personally, the first instance, shall pay 
tax. So, tax, measured the 
proceeds sale, laid the privilege 
selling articles exchange, the 
vender, incase sale, will have the precise 
amount moneyat the tax had 
been paid upon the sale property 
upon the property itself. short, the 
tax, however paid, when paid burdens 
the property. But this does 
not prove that the tax direct. sys- 
tem taxation upon the sale property 
essential elements different from 
system that lays the tax directly upon 
property. The latter system certain, 
because the tax sure arise and 
paid any event. There but single 
requisite the existence and 
payment such tax, and that the ex- 

the case bar, the affixing the 
stamp awaits the sale, and even then the 
certificate passes without disability 
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the transferee hence burden laid 
the certificate, nor does ever become 
liable for the payment the tax. The 
law simply says the vender, When 
you act you shall pay tax.” 

simply tax upon transactions 
business activities, forms 
cial dealings, and may sustained 
several grounds. first place, the 
statute may rest upon the power 
gress declare that any person who shall 
engage the business—that is, 
tion buying selling certificates 
stock—shall pay tax measured the 
price realized. not such statute law- 
ful? The buying and selling stocks, 
not brokers alone, but large num- 
ber persons every community who 
profess some other main vocation, 
occupation more less constant. 


has become business, vocation, and 
amenable Federal taxation such. 
These persons, may be, could not 
well reached the statute laid gross 


duty the form license tax the 
individual trade stocks. any 
case, Congress has the power distri- 
bute such tax upon each item business 
falling under the traffic. may 
upon $100 the vocation 
buying and selling stocks, may lay 
tax the sale stocks the rate 
cents each hundred dollars” sold. 
The principle that justifies impost 
per annum baker supports the 
each loaf his bread. The principle that 
underlies the power, and not the peculiar 
form its exercise, regarded. 
fore, not answer that the instance 
charged may have been the only transac- 
tion the dealer. 

How many sales certificates are nec- 
essary constitute the business 
vender certificates—five, ten, twenty 
one—and what state his sales will 
his business sufficiently apparent 
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compel the dealer stamp his transac- 
tions? what point his business career 
tional. The act 1898, like that 
1862, provides for tax many and va- 
ried occupations. How many items 
business may person under each vo- 
cation, and far forth escape the tax? 
How many instances sales must the 
government show against defendant 
establish the validity the statute 
him? tax laid upon retail venders 
tobacco. May person sell tobacco 
now and then without paying 
tax placed upon the venders 
liquor, but may person escape compli 
ance with this tax upon the plea that the 
transaction was his first, second, some 
other numerical order, and that did 
not sell liquor for business? the an- 
swer that the offender never did before 
defense against the charge violating 
the revenue such thelaw, 
may not placed upon the occu- 
pation, business, selling liquors, to- 
bacco stock, any other thing con- 
sumable nonconsumable, except under 
the case attempted en- 
forcement, proving beyond reason- 
able doubt that the vender had made suf- 
ficient sales, that may inferred 
was his regular vocation, and that was 
engaged uniformly the business. 
that case the statute would become valid 
invalid the jury might deter 

The law that shall not pursue cer- 
tain business without paying the tax, and 
Congress may validly declare that, 
may declare that shall not, untaxed, 
any the business acts that fall within 
the occupation. pursues 
business vocation, whether not 
announces his profession. what 
does, and not what professes, that 
rather than judicial function de- 
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termine what shall constitute 

Veasie Bank Fenno Wall., 533), 
was determined that act Con- 
gress, which provides ‘‘that every na- 
tional banking association, state bank, 
state banking association, shall pay tax 
ten per centum the amounts the 
notes any state bank, state banking 
association, paid out them,” did not 
lay direct tax within the meaning 
the Constitution. Mr. Chief Justice Chase 
said 


Much diversity opinion has always 
prevailed upon the question, What are 
direct taxes? Attempts answer 
reference the definitions political 
economists have been frequently made, 
but without satisfactory results. The 
enumeration the different kinds 
taxes which Congress was authorized 
impose was probably made with very little 
their speculations. The 
great work Adam Smith, the first com- 
prehensive treatise political economy 
the English language, had then been 
recently but this work, 
though there are passages which refer 
the characteristic difference between di- 
rect and indirect taxation, there 
nothing which affords any valuable light 
the use the words ‘direct taxes’ 
the Constitution. are obliged, there- 
fore, resort historical evidence, and 
seek the meaning the words the 
use and the opinion those whose re- 
lations the government and means 
knowledge warranted them speaking 
with authority.” 


After references, the 
learned Chief Justice adds: 


“This review shows that personal prop- 
erty, contracts, occupations, and the like, have 
never been regarded Congress proper 
subjects direct tax.” 


Knowlton Moore (178 41, 
82), Mr. Justice White said: 

“Tt true that the income tax cases 
the theory certain economists which 
direct and indirect taxes are classified 
with reference the ability shift the 
same was adverted to. But this 
ble theory was not the basis the con- 
clusion the court. The constitutional 
meaning the word direct was the mat- 
ter decided. Considering that the con- 
stitutional rule apportionment had its 
origin the purpose prevent taxes 
persons solely because their general 
ownership property levied 
any other rule than that apportion- 
ment, two things were decided the 
court—first, that sound distinction ex- 
isted between tax levied person 
solely because his general ownership 
real property and the same tax imposed 
solely because his general ownership 
personal property secondly, that the 
tax the income derived from such 
property, real personal, was the legal 
equivalent direct tax the property 
from which such income was derived, 
and hence must apportioned. These 
conclusions, however, lend support 
the contention that was decided that, 
duties, imposts and excises, which are not 
the essential equivalent tax 
erty generally, real personal, solely be- 
cause its ownership, must 
into direct taxes, because con- 
ceived that would demonstrated 
close analysis that they could not 
shifted from the person upon whom they 
first fall.” 

Nicoll Ames (173 519), the 
tax was measured precisely the sum 
realized the sale, and fell the ven- 
der vendee, under the same economic 
law that would govern the case bar, 
for the law does not change accordingly, 
the same shares may sold within 
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tigator will find much instruction, and 
gather little suspicion the doctrines 
political econonists, guides con- 
stitutional interpretation, will con- 
sult Professor article the 
the publication The American Eco- 
nomic Association (vol. seg.) 
The narration the disagreements, past 
and present, these theorists may leave 
him doubt whether the usual tax as- 
sessed upon real property not after all 
indirect. 

this point the history the taxa- 
tion contracts will considered, and 

Hence seen that from early pe- 
riod the history the national life the 
power has been exercised imposing 
stamp duty upon personal obligations, 
certificates stock corporations, 


bonds, notes and similar securities dis- 
counted banks, and that later pe- 


riod, upon similar obligations, well 
upon conveyances, leases, mortgages, 
brokers’ notes, memoranda sale 
stock, bonds, goods, merchandise. 
all this there has been full acquiescence, 
and the power the government has 
been thoroughly recognized that 
Knowlton Moore (176 41, 59), 
Mr. Justice White met objection the 
power the government lay the taxes 
there involved, saying 


mortgages, leases, 
and, indeed, all property and the 
contracts which arise from its ownership, 
are subject more less State 
tion exclusive its nature. the prop- 
osition here contended for sound, such 
property dealings relation thereto 
can not taxed Congress, even the 
that the argument when reduced its 
essence demonstrates its unsoundness, 
since leads the necessary conclusion 
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that both the national and State govern- 
ments are divested those powers 
taxation which from the foundation 
the government admittedly have belonged 
them.” 


Stamp duties have been uniformly up- 
held. Attorney General The Queen 
Insurance Company App. cases, 1090), 


will now inquired why 
ment that has power lay indirect 
tax upon bond for the payment 
money may not lay the same tax upon 
the sale—that is, the act transferring, 
(and) the contract for transferring the 
bond from one holder another. What 
there inherently different the 
the validity the tax one case and 
deny the other? Both are contracts; 
both are founded upon the same presum- 
able consideration, but are business tran- 
sactions, involving contractual 

Again, the federal government may 
lay unapportioned tax upon inden- 
tures, whereby land conveyed, why may 
not like tax placed upon contracts 
the sale land and the other the sales 
shares. There intrinsic differ- 
ence. the tax the certificate, 
the protection flowing from registration 
the other; the tax shifts one 
case, which case does shift? One 
contract carries the land, the other mu- 
understand why speculations invest- 
ments stock should exempted, and 
exchanges sales real property ex- 
affirm that unapportioned tax upon one 
contract, for example, for the payment 
sell property invalid. Both tax 
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obligation, one pay money for property 
received received, one ex- 
change property for money. Thus, 
looking the inner nature the tran- 
sactions, found that all have the es- 
sence contracts, and that upon the 
contract, embodying business tran 

saction, that the tax laid. Whether 
upon the sale stock, the stamp 
quired placed upon the books the 
company, where the transfer shown, 
the transfer certificate, memoran- 
dum sale, the tax upon the business 
act making legal contract, and the 
basis the power precisely the same 
that which justifies tax upon bills, 
notes certificates shares origin- 
ally issued, contracts conveyance. 
Congress may tax contracts any form 
may tax contracts buy certificates, 
contracts sell the same. such 
buying selling, was said Treat 
White (181 S., 264, 268), where this 
very statutory provision 
power Congress this direction 
unlimited.” Knowlton Moore, 
Mr. Justice White adopted the following 
definition 


“Direct taxes bear immediately upon 
persons, upon the possession and enjoy— 
ments rights indirect taxes are levied 
upon the happening event 
exchange.” 


Thereupon was demonstrated that 
the transmission property. But, what 
but the transfer 
title one person another, vesting 
possession the time when the enjoy- 
ment the first holder owner ceases 
the termination his life. the donor 
effected the same distribution his prop- 
erty his lifetime, would not Congress 
have equal power tax it? The as- 
suined right the federal government 
lay death duties has less remote basis 
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than the highly theoretical and practical- 
unknown power the State govern- 
ment seize and confiscate the property 
unoffending citizen, who dies leav- 
ing heirs donees. But the basic, 
ory upon which such tax rests does not 
change the fact that imposed upon 
the transfer the title the property- 
The State has the power regulate the 
use property, and direct under what 
reasonable limitations sales thereof shall 
made. basis taxation this 
power inures Congress quite much 
does the power regulate successions. 
The conception that the State may theo- 
retically confiscate property the death 
the owner, but may onlyregulate its 
use and during his life, points 
difference degree authority. The 
power the State regulate true 
and genuine constantly 
exercised furnishes some real basis for 
taxation the power appropriate de- 
cedent’s property the merest specula- 
tion, which civilized State would ever 
venture use. 

The tax question falls precisely with- 
the definition stated Mr. Justice 
White, because relates the act 
sale, which act has two constituent ele- 
ments, agreement sell, and conse- 
quent delivery. The two constitute 
event upon which the tax takes effect. 
This event business transaction 
such Congress has taxed it, and re- 
gards the power so, immaterial 
whether there one event isolated, 
many events aggregated, consti- 
tute person’s uniform usual voca- 
tion. 

may inconsiderable importance 
whether apportioned tax upon sales 
property could collected. Unlike 
State, Congress, having view the nec- 
essities maintenance, must fix upon 
gross sum and exactly apportion it. 
this sum were laid upon the sales prop- 
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erty, the allotment New York might 
exceeded, while Dakota deficiency 
might arise. For the succeeding year 
the deficiency must necessarily 
cluded the gross sum raised, 
whereby would result that, under 
new apportionment, the amount defi- 
ciency Dakota would apportioned 
the States and collected there- 
from; hence would happen that the 
States meeting their allotment might, 
and probably would, make the defi- 
ciency others, and the very theory 
apportionment would violated. The 
excess New York and the deficiency 
Dakota would raise equally embarrassing 
questions. While the question incon- 
venience impossibility placing tax 
upon sales property does not prove 
that the tax indirect, illustrates that 
based upon contingent events and not 
upon property, and that the uncertain- 
ties attending it, unlike known direct 
taxes, 

going views. (1) The expressions the 
cases, where tax was valid, that tax 
venders, occupations, shipping 
bills was forbidden tax the commod- 
ities, would, applied instances where 
the taxing power has been uniformly rec- 
ognized, vitiate the same. (2) what- 
ever form tax laid, its payment must 
primarily from the taxpayer’s prop- 
this sense the same the 
subject the tax. (3) statute provid- 
ing for direct tax with certainty bur- 
dens lien, generally, the taxpayer’s 
property, and theory appropriates pro 
tanto his income and incumbers his prin- 
cipal, while statute providing for 
tax sales interrupts enjoy- 
ment property, makes 
from principal income, beyond placing 
tax upon transaction attending the 
dispusition property, wit, the con- 
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tract for the sale and the act transfer 
but the present case the certificates 
pass unaffected the vendee. (4) The 
right tax pursuit, occupation busi- 
ness involves the right tax the same 
whatsoever limited degree adopted 
and followed, that right tax one 
for carrying the business selling 
shares stock involves the power tax 
the sale single share stock—that 
is, tax venders may limited 
single instance vending. (5) The 
right lay unapportioned tax 
sales not limited sales commodi- 
ties, whereby the tax may shifted, 
whole part, and the conflicting 
views the economists should influence 
the legislature, and not constrain the 
courts. (6) The history legislation 
shows similar instances where, after the 
adoption the Constitution, the power 
was exercised tax contracts for the 
payment money, and the transfer 
property, and the genuine nature such 
contracts the same the subject 
the act question. The validity such 
taxes illustrated their long and uni- 
form enforcement the court. (7) 
Taxes sales transfers property 
are indirect within the holdings the 
Supreme Court. (8) The fact that the 
tax difficult, not impossible, appor- 
tionment, indicates that based upon 
contingent events, and quite unlike the 
tax usually conceived direct. 

The defendant’s contention seemingly 
is, that the procession constitutional 
interpretation some reason has just now 
appeared that should awaken the courts 
fundamental error, which all men 
for century have been profoundly un- 
conscious. But such contention due 
the inquiry from the trial court confirms 
the wisdom the past and the power 
Congress lay the tax. 

The demurrer should overruled. 
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BANKERS—UNDIVIDED PROFITS. 


(472.) 
Cases which collection tax undi- 
vided profits banks can post- 
poned, awaiting judicial decision. 


Your letter the 4th instant, in- 
closing copy letter from the cashier 
the Merchants’ National Bank, Provi- 
dence, I., has been received, relative 
the collection tax undivided 
profits banks. 

the tax this case comes within the 
purview Treasury decision 464 (letter 
Collector Treat January 29, 1902), 
the same action can taken, viz., re- 
turns should made and the tax assessed 
according ruling this office con- 
tained Circular 615. abatement 
claims are filed, further action may 
postponed, awaiting judicial decision 
suits pending. 

Respectfully, 
Comm’r. 
Mr. Frank Kinney, Collector Internal 
Revenue, Hartford, Conn. 


STAMP STOCK, 


Memorandum used delivering stock 
security for the future payment 
money printed envelope, any 
similar memorandum, requires stamp 
under the Attorney General’s decision 


(T. 


Office Com’r, etc., February 

have acknowledge the re- 
ceipt your letter the ultimo, 
relative the enforcement the tax 
deliveries stock secure the future 
payment money, set forth Treas- 
ury Decisions, internal revenue ruling 
417, the principle which ruling has 
since been appr6ved the honorable 
Attorney General his opinion dated 
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appears from your letter that the 
memorandum commonly used New 
York delivering stock security for 
the future payment money printed 
the envelope which the securities 
are inclosed, and generally the 
lowing form: 

Loan 
Joun 
from 
1st NATIONAL BANK, 
Amount 
Date—December 19, 1901. 


SECURITIES. 

113,000 


You inquire especially whether, 
opinion, envelope similar the above 
not such paper, memorandum, evi- 
dence transfer would liable 
stamp tax under the ruling above referred 
to. 

reply, you are advised that, 
opinion, the above instrument such 
memorandum would liable stamp 
tax under the provisions paragraph 
dence stock delivered security for 
the future payment money the rate 
cents for each par value 
the stock described therein. ruling 
would the same this memorandum 
were printed any other paper than 
envelope, and any similar memorandum 
evidencing the delivery stock 
ity for loan would require the same 
stamp. 

memorandum the delivery stock 
made continuous agreement between 
the pledger and the pledgee regulating 
the deposit and disposition 
pledged security, such memoran- 
dum made promissory note given 
borrower would also liable the 


same manner the instrument above set 
forth, 

When stock withdrawn from the 
pledgee, payment the loan for which 
was pledged, and afterwards 
ered security for another loan, another 
tax will accrue the memorandum 
the same, and the memorandum deliv- 
ery any stock substitution for stock 
already delivered security also taxa- 


PROPOSED REMOVAL 


The following letter, signed all but seven 
the national banks Philadelphia, has been 
sent the Secretary the Treasury. 

“Having been informed that the suggestion 
has been made and that youare petitioned 
remove the office the Assistant Treasurer 
the United States from its present location 
Chestnut street, between Fourth and Fifth 
streets, the old mint property, Broad and 
Chestnut streets, would most respectfully 
submit for your consideration certain facts 
which, our opinion, form cogent reasons why 
the removal should not made: 

“First. The office Assistant Treasurer 
the United States now located the financial 
center our city, evidenced the concentra- 
tion banking capital and deposits its vicin- 
ity. There are located within radius five 
blocks it: 


Banks with aggre- Deposits. 
gate capital $16,000,000 $182,000,000 

Trust companies and 
savings funds with 
with aggregate 


total capital $32,000,000 $312,000,000 


This represents large preponderance the 
combined capital and deposits the banks and 
trust companies this city. Besides, there are 
located within this limit bankers and other finan- 
cial institutions with aggregate capital and 
deposits many millions 

The principal transactions which 
the United States Sub-Treasury has with the 
business public are through banks comprising 
the Clearing-house The deposit- 
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ble. Stock, however, remaining the 
possession the pledgee may retained 
after the payment the original loan 
security for new loan without additional 
taxation. 

Respectfully, 


Commissioner. 


Mr. Thompson, Revenue Agent, 
New York, 


ary said association now situated close 
juxtaposition with the United States Sub-Treas- 
ury. There are constant transactions frequent- 
involving many millions dollars, which 
actual money interchanged between said de- 
positary the Clearing-house Association and 
the United-States Assistant Treasurer here. 

“It therefore great importance that the 
office this financial representative the United 
States government should remain where is, 
the heart the moneyed interests our city. 

“Itis our opinion that the proposed change 
would detrimental public interests, and 
prove great inconvenience vast majority 
the financial institutions Philadelphia. We, 
the undersigned, therefore, most respectfully pe- 
tition that the United States Sub-Treasury 
retained inits present location.” 

This letter signed the following: Bank 
North America, First National Bank, Central 
National Bank, Girard National Bank, Fourth 
Street National Bank, Corn Exchange National 
Bank, The Philadelphia Nationai Bank, Farmers 
Mechanics National Bank, Mechanics Nation- 
Bank, National Bank Northern Liberties, 
Southwark National Bank, Kensington National 
Bank, Penn National Bank, Western National 
Bank, Manufacturers National Bank, Trades- 
men’s National Bank, Consolidation National 
Bank, Union National Bank, Sixth National 
Bank, Eighth National Bank, National Security 
Bank, Centennial National Bank, Merchants 
National Bank, Ninth National Bank, North- 


western National Bank, Market Street National 
Bank, Quaker City National Bank, Northern 
National Bank, Brown Brothers and Company, 
Drexel Company. 
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RETIREMENT CIRCULATION. 


The Comptroller the Currency issued the 
following statement January 29th: 

“During the months November, December 
and January, national bank circulation has been 
retired the deposit lawful money with the 
Treasurer the United States the amount 
$3,000,000 per month, the maximum amount 
which the law permits retired during any 
calendar month, and applications have been re- 
ceived the Comptroller the Currency for 
the retirement like amount during the 
month February. 

“Heretofore has been the practice the 
Comptroller’s office receive and accept in- 
formal applications for retirement circulation 
some time advance the actual deposit 


lawful money, but owing many applica- 
tions this character being withdrawn toward 
the end the month, too late give other 
banks desiring retire circulation and withdraw 
their bonds opportunity file the necessary 
papers and lawful money, justice such 
banks the Comptroller has decided change 
the practice the office this respect. 

“Comptroller Ridgely therefore has deter- 
mined that hereafter applications for retirement 
circulation will not accepted unless ac- 
companied resolution the Board Di- 
rectors the bank, authorizing the withdrawal, 
and sale transfer the bonds released, 
and the Treasurer’s duplicate receipt for the 
bonds.” 


THE HONORING FOREIGN CHECKS NEW YORK CORRESPONDENTS 


The following circular note, condemning the 
practice which checks drawn out-of-town 
banks are honored New York Clearing 
House banks without subjection collection 
charge, issued the Clearing House Commit- 
tee, self-explanatory 


FEB. 1902. 
DEAR The attention the committee 
has been called the fact that items drawn 
banks not affiliated with the New York Clearing 


House and stamped “payable, desired, 
bank, New York,” are being paid 
through the Clearing House. The committee 
have decided that banks paying such checks 
through the exchanges are acting contrary 
the provisions the constitution governing re- 
lations between members the association and 
others, and have directed that notice given 
the infringement. order 

NASH. 
Chairman the Clearing House Committee. 

William Sherer, Manager. 


BOSTON BANKS AND CLEARING 


have received from Mr. Charles 
gles, manager the Boston Clearing House, 
published list the officers and directors the 
national banks Boston for the year 1902. The 
number banks thirty-nine, and all but 
eight are members the Clearing House Asso- 
ciation. Statistics the Clearing House are 
published. This was organized January 15, 
1856. During the year the total exchanges 
were $7,191,685,110 compared with 


308,447 1900; the balances were 
980,360, against $558,895,022 These 
figures not include the exchanges the 
Foreign Department which was opened June 
1899. During the exchanges were 
$563,323,132, compared with $538,500,227 


The total transactions the Clearing House, 
since its organization, including both city and 
foreign departments, have aggregated $169,- 
221,232,315. 
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department carried for the benefit all subscribers, who are entitled submit 
questions general interest, and expect prompt and careful consideration with- 
out charge. The names and places those submitting inquiries are published, unless 


request made the contrary. 


Joint Tenancy Certificate 
Deposit. 


WELLINGTON, President. 


CORNING, Y., Jan. 23, 
Editor Banking Law Journal: 
DEAR bank issued its certificate 
deposit 


Interest held mo. per cent. per 
annum. 
Interest ceases after one year. 
Wellington Bank, 
Corning, Y., June 1900. 
$2575. 

Clark has deposited this bank 
twenty-five hundred seventy-five dol- 
lars current funds the credit 
same wife and payable like funds 
return this certificate properly in- 
dorsed. 


George Eaton, Cashier. 


ferred and delivered certificate his wife. 
the 14th day February, 1901, Clark died intes- 
tate. the 16th day March, his wife en- 
dorsed her name back said certificate and 
demanded payment the bank. The bank re- 
quired the endorsement the executor 
estate before payment. Suit has been 
brought. question been decided the 
State New York? give reference 
thereto? 

The bank had notice death before 
certificate 

Yours respectfully, 
WELLINGTON, 


Under the decisions the New York 
Court Appeals Sanford Sanford, 
723, and the Appellate Di- 
vision McElroy National Savings 
Bank, App. Div. 192, payment this 


certificate the surviving wife, after the 
death the husband, would seem 
authorized, irrespective whether the 
husband had, had not, delivered the 
certificate his wife before his 
but the same time the bank should, 
the safe side, take risk the 
matter but interplead the parties adverse- 
claiming the deposit, and let the court 
decide the matter. 

the year 1871 the New York Court 
Appeals Sanford Sanford (45 
723; 69) held that where 
husband loans money and takes note 
therefor payable the order himself 
and wife, constitutes gift the note 
the wife remains unpaid the 
hands the husband the time his 
death, and the wife survives him. Peck- 
ham, J., said: note being payable 
husband and wife jointly belonged the 
name himself and wife shows that the 
husband intended thereby give 
her, case she survived him, and de— 
livery was unnecessary perfect the gift. 
Assuming this so, yet during the 
life the husband, the note subject to. 
his control and disposition. The wife 
legal interest until his 

surviving wife’s right receive payment 
the certificate question. The only 
difference that the certificate states 
that the credit therefor given hus- 
band wife, while the case cited, 
the note was payable husband and 
wife; but settled rule New York 
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state that the construction written 
instruments the word ‘‘and” may taken 
for and the word for 
when the sense gathered from the context 


obviously requires it. Roome Phillips, 
100. 

There has been nothing more recent 
from the Court Appeals upon the ques- 
tion now inquired into, but the Appellate 
Division the New York Supreme Court 
the year 1896 applied the doctrine 
Sanford Sanford two cases savings 
bank deposits made husband payable 
himself wife, entitle the wife, 
who survived the husband, the whole 
the deposit against the husband’s es- 
tate, even though there had been de- 
livery the pass-book husband 
wife before his death. 

The cases referred are McElroy 
Albany Savings Bank, App. Div. 46; and 
McElroy National Savings Bank, 
App. Div. first stated case was 
follows: 

James Bell deposited money 
account reading: “Albany Savings Bank 
account with Mrs. Alida Bell James 
her husband, the survivor 
them.” retained possession the 
pass-book during his lifetime and never 
came into the hands Alida until after 
his death, although she knew its exist- 
ence. The court held she was entitled 
the deposit against the executor 
James. said, had the deposit been 
made the credit Mrs. Alida Bell 
and James Bell, was clear that 
Alida surviving her husband would 
have been entitled the fund remaining 
the bank. that case there would 
have been created joint ownership the 
deposit and under well-settled doctrines 
the survivor would have been entitled 

the property. But the court thought 


that the deposit made the credit 


Alida Bell James Bell, 
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her husband the survivor them,” 
should have the same meaning and 
effect. There was, said, valid gift 
the deposit Alida although she 
never had possession the pass—book 
until after her husband’s death. The 
posit made James made his wifea joint 
owner with himself the sum 
was not necessary the validity 
the gift, under the circumstances, that the 
wife should have possession the pass- 
book during the lifetime her husband. 

McElroy National Savings Bank, 
App. Div. 192, the same form deposit 
had been made but different bank. 
Parker, J., said: “The deposit James 
Bell money bank the credit 
his wife, Alida Bell and himself with 
the provision that either them, the 
survivor them, was draw it, imports 
gift the wife case she survives her 
husband and delivery the pass-book 
her the husband was not necessary 
perfect said gift. The principle 
cable the facts before us, and 
hold. ‘The intent the husband that 
effect very plain and seems that the 
wife had been informed his purpose 
and expected receive the benefit it. 
The only question whether had fully 
perfected the gift the delivery which 
the law requires.” 

cases seem establish the prin- 
ciple that the case husband and 
wife, deposit the husband, made pay- 
able both, creates joint ownership 
the money, entitling the wife the whole 
it, where she survives, and that delivery 
the pass-book certificate deposit 
husband wife not necessary 
perfect the gift, the intent 
make which plain from putting the 
money form. Applied the case 
upon the certificate question, these cases 
would authorize its payment the sur- 


viving wife Clark whether had,as she 
claims, had not, transferred the certifi- 
cate her before his death. 

Discussing the general subject, 
still open question New York state 
whether, where the parties are not hus- 
band and wife, the courts would apply the 
principle joint ownership deposit, 
with intent give, made pay- 
able and jointly, where always 
retained the pass-book certificate, and 
died while yet remained his posses- 
survivor, against A’s estate. avery 
recent case (1899) the Appellate Di- 
vision, DePuy Stevens, App. Div. 
259, there was such form deposit, but 
intent give was shown—a mere mat- 
ter convenience,—and the court, 
nying B’s right surviving joint owner, 
took occasion express its disfavor 
the general principle joint tenancyand 
survivorship, and point out that the 
Sanford and McElroy cases wherein was 
applied, the parties were husband and 
wife. will quote from this case 
length, instructive upon the general 
subject. 

Mrs. Nancy Sibbalds changed her 
savings bank account from individual 
one one the name “Mrs. Nancy 
Sibbalds Miss Hattie DePuy, either 
survivor draw;” but the evidence de- 
veloped that gift was intended Mrs. 
Sibbalds Miss DePuy, but that the for- 
mer, who was poor health, wanted 
have her account arranged that the 
money could drawn out for her Miss 
DePuy without compelling her sign 
checks therefor. 

Miss DePuy having sued for the money 
which was claimed the 
Mrs. Sibbalds, the court reached the con- 
clusion that the former had failed es- 
tablish title the deposit gift inter 
vivos; and then proceeded consider 
the further question whether Miss DePuy 
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took the residuum the fund deposit 
survivor. this point said: 


only theory upon which such 
contention can maintained that 
joint ownership was created when the 
fund was withdrawn from the bank and 
re-deposited the name Mrs. Sibbalds 
and the plaintiff, and whether not this 
was accomplished depends largely upon 
the intent with which the change was 
made. the plaintiff’ interest, wheth- 
otherwise, founded upon the 
alleged gift from defendant’s testatrix, 
think that mucn what has already 
been said applies well the question 
survivorship that gift inter 
vivos. Ineither case the intent the 
donor essential element, and the cir- 
cumstances which reference has been 
made tend with much force one 
the other prove the absence 
intent the part Mrs. Sibbalds 
vest the plaintiff with any title whatever 
the money which she had 
it. Indeed the inference which would 
most naturally drawn from the form 
which the new account was opened, 
well from the circumstances at- 
tending its opening, that the moneys 
which represents were deposited the 
name Nancy Sibbalds Miss 
DePuy” order that the latter, 
who was, she claimed, acting the 
financial agent the former, might draw 
them from the bank without putting her 
principal the trouble and annoyance 
signing checks therefor, and the priv- 
ilege drawing was doubtless extended 
the survivor upon the assumption that 
the agent would probability survive 
her principal, and so, that she would,as 
proved the case, require money with 
which defray the funeral expenses 
the principal. 

tenancy, whether land 
personalty, not favored either law 
equity, and will never inferred where 
any other deduction can fairly made. 
consequence, survivorship, which 
incident joint tenancy, seldom pre- 

“Our attention has been directed 
number authorities which apparently 
recognize, they not establish, diff- 
erent doctrine from the one just stated, 
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notably, Sanford Sanford, 69, 
and McElroy National Savings Bank, 
that both these cases the relation 
husband and wife existed and that the 
one first mentioned the note upon which 
the action was brought was payable 
the plaintiff and her husband. The cir- 
cumstances the case last cited are more 
like the one under consideration for there, 
here, deposit had been bank 
the credit one the other two 
persons with the provision attached that 
the survivor might draw, but, has al- 
ready been suggested, the parties were 
husband and wife and was said that the 
intent the former that the latter should 
take survivor was made appear very 
plainly, wherein consists the material 
difference between the two cases.” 


The court, following out these views, 
awarded the deposit the executrix 
Mrs. Sibbalds. 

question New York State whether the 
courts will apply the principle joint 
ownership deposit made payable 
and the parties not being busband 
and wife, although intent give es- 
tablished. There are two cases, Mack 
Bank, Hun, 477 and Hannan Shee- 
han, Misc. 267, involving deposits 
payable ‘‘A and and ‘‘A 
spectively, where the money was awarded 
after A’s death, against A’s es- 
tate. But both these cases there had 
been, before A’s death, delivery the 
pass-book thus completing the gift, 
the intention make which was plain 
from the evidence, that the question 
joint ownership and right survivorship 
which might have arisen had there been 
delivery the was not 
considered, 

have simply referred the ques- 
tion joint ownership deposit made 
payable and where the parties 
are not husband and wife, show the 
uncertain state the law New York 
state. Where the parties are husband and 
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wife, Sanford Sanford must govern, un- 
less overturned later bench; and 
Sanford Sanford covers the case 
mitted for our opinion. 


Witnessed Forged Check. 


BANK PICKENS, 
PICKENS, Miss., Jan. 1902. 
Editor Banking Law 

DEAR SIR:—B goes over town 
and draws check “commission house” 
here, signing the name reputable 
ing near here. unknown the town and 
has his signature witnessed the cashier the 
bank through which draws, and bystander. 
The check comes here for collection, presented 
the commission merchant, who pavs it, and 
remit promptly. Six weeks afterwards, the 
reputable party settles with the commission 
merchant, and repudiates the check. Who 
the loser? Remember, the drawer unknown 
the parties who witnessed his signature. 


The general rule that the drawee 
presumed know the signature the 
drawer and pays acheck bearing 
forged signature bound his act 
and cannot money. But some- 
times the courts recognize exceptions 
this rule and permit recovery. fair gen- 
eral statement the rule and its 
tions may gathered from the decision 
the Court Civil Appeals Texas 
Iron City Nat. Bank Peyton, reported 


bank generally held know the 
signature its customer and pays 
check which his signature has been 
forged cannot, general rule, assert 
the mistake and recover back the money 
paid. But this general rule not decisive 
where the holder check knows the 
forgery has taken under circum- 
stances without proper pre- 
cautions, whose conduct has been such 
mislead the drawee. 


The question, then, whether the case 
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presented will governed the general 
rule will constitute exceptional case 
wherein the drawee will permitted 
recover the money. presents the pe- 
culiar feature that the forged signature 
witnessed the cashier the bank 
whom the check negotiated, and an- 
other person. 

signature assignment stock has 
been declared the New York Court 
Appeals recent case, namely, Second 
National Bank Curtiss, reported 
663, wherein judgment against 
such witness rendered the Appellate 
Division the Supreme Court was af- 
firmed the opinion that court. The 
decision was the effect that one who 
signs his name witness assign- 
ment stock, which the 
name has been forged, will held liable 
bank which loans money the pur- 
ported assignee such stock reliance 
upon such signature witness. The court 
said that the act subscribing his name 
witness was statement represen- 
tation the subscriber that the 
ture the assignment stock was made 
the assignor the witness’ presence,or 
was acknowledged the assignor his 
presence. could not fairly said that 
the act witnessing implied merely that 
the witness believed, was opinion, 
that the signature the assignor was his 
genuine handwriting. wasa statement 
representation fact, for which 
was liable one who relied it. 

The difference between that case and 
the present that there, the bank advan- 
cing money the stock did not know the 
assignor’s signature and relied the 
witness’ signature, which knew, 
tifying its genuineness, while here, the 
commission merchant presumed law 
know the signature the drawer 
the check upon him. But, nevertheless, 
think that such witnessing calcu- 


lated mislead the drawee and put him 
off his guard and that would have 
good chance recovering the money paid 
from the witnesses took the case 
into court. question, however, for 
the Mississippi courts settle and 
cannot predict, with certainty, that the 
commission merchant has good case. 


Unstamped Instrument Evidence. 


CLARION, Pa., January 27, 1902. 
Editor Banking Law Journal 

DEAR there been any authorita- 
tive decision that you have seen the effect 
that the War Revenue Act Congress making 
unstamped instruments inadmissible evidence, 
applies only U.S. courts. have case 
coming involving this question. 

LAWYER. 


There has been conflict authority 
upon this question under sections similar 
the present section the War Revenue 
Act. The highest courts several states 
have held that making instrument 
which unstamped not competent evi- 
dence any court, only applicable 
the federal courts, Congress has not 
the power authority declare that 
written instrument, unless stamped, shall 
not received evidence the state 
courts. Carpenter Snelling, Mass. 
452; Burson Huntington, Mich 415; 
Byrne, 467. 

But Pennsylvania, the Supreme Court 
Chartiers Robinson Turnpike Co. 
McNamara, Pa. St. 278, held that 
paper required stamped under act 
Congress July 13, 1866, cannot 
given evidence unstamped; that the 

the paper the hand the delinquent 
prevent its use until pays the tax; 
and that the exclusion the paper 
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evidence applies state well fed- 
eral courts. 

The act Congress 1864, amended 
quired stamped, and not, defici- 
ently, stamped ‘‘shall admitted used 
evidence any court” until legally 
stamped. The court first discussed the 
meaning the section and held that “any 
court,” did not mean, alone, the federal 
courts, but state courts well federal. 
then proceeded the question the 
power Congress, which had been de- 
nied the courts some states, and 
after exhaustive argument Agnew, 
J., stated the following conclusion: 

seems very clear that the pro- 
vision the Act 1866, which excludes 
unstamped writing paper from 
record, and evidence until 
the tax paid, not rule for the mere 
regulation evidence, but disqualifi- 
cation attached the document, making 
incompeteni fulfil its purpose 
instrument evidence, until the stamp 
duty paid; that isa provision en- 
force the payment the tax the most 
necessary kind, and binding all courts; 
and that falls clearly within the express 
powers Congress levy taxes, duties, 
imports and excises, and make all laws 
necessary and proper carry the taxing 
power into execution.” 

Thompson, dissented upon the 
ground that the legislation altered rule 
evidence belonging the state tribu- 
nals, and Sharswood, also dissented. 


Defective Acknowledgment. 


BANK OAKFIELD, 
OAKFIELD, Wis., Jan. 23, 1902. 
Banking Law 

DEAR have warranty deed real 
estate Fond Lac County, State Wiscon- 
sin, made and acknowledged before 
public Polk county, Iowa, with but one wit- 


ness, and the notary does not add the date 
the expiration the laws 
Wisconsin require. The Register Deeds for 
this county claims the deed not legal. un- 
derstand the deed was made according the 
laws the State lowa, and wish know 
this state and according the laws Wiscon- 
sin. This question believe public in- 
terest and would pleased see answered 
your columns. 
Yours truly, 
BRISTOL, Cashier. 


laws the State Wisconsin 
must complied with the matter 
the acknowledgment deed lands 
Wisconsin, not the laws any other state 
where the acknowledgment made, and 
not complied with, the deed not en- 
titled be-recorded, recorded, will 
not constitute notice subsequent pur- 
chaser encumbrancer. 

Ely Wilcox, Wis., 523, deed 
land Wisconsin was made and acknowl- 
edged before notary Minnesota, but 
had certificate clerk other of- 
ficer attached thereto, under his seal, 
that the notary was such and that his 
signature was genuine required the 
statute then (1854) Rev. 
Stat 1849, secs. and was held 
that for want such certificate the deed 
was not authorized recorded under 
the provisions that chapter; and that 
the record the deed was not notice 
one who took and recorded subsequent 
deed the land from the same grantor. 


Check Assignment. 


PHILADELPHIA, January 24, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—In January number, page 61, 
you say there are some states which check 
“operates assignment the deposit 

How can this be, unless the bank 
edge the check? Ordinarily, bank knows 


aS 
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nothing about the issue check, until 
presented for payment, and obliged pay 
checks order presentation—not the order 
which drawn, assignment “time 
check given” not possible, unless the bank 
has been notified. 


The statement made the law 
some the states correct, although 
might amplified somewhat for greater 
clearness; that say, between the 
checkdrawer and payee, the check oper- 
ates assignment the deposit 
the time given, but between the 
holder and bank, the binding effect the 
assignment upon the latter dates only 
from the time the bank notified pre- 
sentment the check. 

Take the State Illinois for example. 

held that the check depositor upon 
his banker,delivered another for value, 
transfers that other, the title 
much the deposit the check calls for, 
which may again transferred another 
delivery, and when presented the 
banker, becomes the holder the 
money the use the owner the 
check, and bound account him for 
that amount, provided the party drawing 
the check has funds that amount 
deposit, subject check the time 
presented. 

Brown Leckie, Ill. 497, was 
held that when depositor draws check 
his banker who has funds equal 
greater amount, operates transfer 
the sum named the check the payee, 
who might sue for and recover the same 
from the depositary. The transfer the 
check, was said, carried with the 
amount named the check each suc- 
cessive holder. 

same doctrine was re-stated Union 
Nat. Bank Oceana County Bank, 
212, wherein was further held that 


after the check had passed into the hands 
bona fide holder, was not-in the 
power tue drawer countermand the 
order payment. 

Bank America Indiana Banking 
Co., 114 Ill. 483, where check was 
drawn before service writ 
ment the bank creditor the de- 
positor, and was paid the bank after 
the service such writ, was held that 
the payment was rightful. The court 
said: “The drawing the check under 
the decisions this court, operated pre- 
cisely the money had, fact, been 
drawn out the bank before the issuing 
and service the process garnishment. 
the undeniable right the deposi.or 
any time withdraw his funds 
posit, and done before the rights 
third parties attach, there can 
ground for complaint. That may 
drawing his check upon such deposit— 
ary the usual course business, law- 
fully any other way. That 
this case. The legal effect the draw- 
ing the check was the reduction 
drawing out the bank the amount 
therein specified,and lessening the fund 
that extent that was subject attach- 
ment, although not presented for payment 
until after process was served upon the 
garnishee.” 

The above cases will illustrate our state- 
ment that some states check “oper- 
ates assignment the deposit 
ing and delivery the check for value, 
assigns the deposit the payee the 
subject garnishment money the 
drawer, nor subject his countermand. 
But, course, until the bank notified 
presentment the check, the 
ment does not operate bind the bank, 
which may pay away the deposit earlier 
presented checks, though drawn later, 
approptiate the deposit the payment 
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the depositor’s debt itself. But upon 
presentment the check, the bank 
bound therefor the holder the check. 
may said conclusion that this 
rule doctrine that check, itself, 
operates assignment, not the rule 
the Negotiable Instruments Law; but 
the rule number states wherein 
that law has not, yet, been adopted. 


Check “For Sound 


FLEMING COUNTY FARMERS BANK, 
FLEMINGSBURG, Feb. 10, 1902. 
Editor Banking Law Journal: 

DEAR draws check for $150 
bank another city,payable order “For 
sound check, after indorsement, 
cashed and forwarded next mail. 
stops payment check account un- 
soundness horse and check protested and 
returned us. 

there any question about our recovery 
from drawer indorser 

Does the memorandum “for sound 
horse” cut any figure unless were warned 
not buy the check 

given credit for amount check 

bank this State, bind indorser pro- 
vided due notice dishonor given him 

bringing suit protested check bind indor- 
ser, have five years sue in? 

Can the drawer check plead want 
consideration against innocent purchaser, 
even though the purchaser private individ- 
ual and not incorporated bank 


The drawer and indorser the 
check are liable the purchaser, provid- 
there has been due demand and no- 
tice dishonor. 
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The statement consideration ‘‘for 
sound the check, does not af- 
fect its negotiability, nor put purchaser 
inquiry the soundness the 
horse. 

know that has been de- 
cided Kentucky but has been de- 
cided elsewhere that the mere discount- 
ing piece negotiable paper, and 
giving the party credit the books 
the bank for the amount, does not con- 
stitute the bank holder for value. The 
bank must first have paid out the money 
credited, its depositor his 
checks, before notice infirmity the 
then becomes purchaser for 
value, entitled full protection. Bank 
Valentine, Hun, 417; Dougherty 
Bank, Pa. St., 227 Fox Bank, 
Kan., 441. 

For the purposes demand and 
notice, check drawn and payable the 
same State inland bill. Protest 
domestic inland bill exchange not 
necessary. Due presentment and notice 
dishonor are sufficient hold the in- 
dorser. See Bank Hays, Ky. 365. 

action upon bill exchange, 
check, draft order, any indorsement 
thereof, upon note 
placed upon the footing bill ex- 
within five years next after the cause 
action accrued.” Ky. Stat. 1894; sec. 
2,515. 

which gives monopoly the privileges 
accruing the bona fide purchaser 
negotiable instrument, incorporated 
banks only otherwise private bankers 
and other purchasers commercial paper 
would have out business, in- 
corporate bank. 
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Mr. Edwin Mack, Cashier the Royal 
Trust Co. Bank, Chicago, has published pam- 
phlet support the use the word “loan” 
The sign “money loan,” displayed 
one the Chicago banks its investment de- 
partment, gave rise discussion the pro- 
priety such use the word, and the Profes- 
sor English one the leading Eastern 
declared effect that the verb “to 
illegitimate and therefore thoroughly 
unweicome newcomer our language. Mr. 
Mack makes out strong case favor the 
noun, supported both etymology and com- 
mon 


Every employe the Kent County Savings 
Bank Grand Rapids, Mich., was, January 
7tk last, handed check for per cent. his 
yearly salary for the preceding year. This ac- 
tion was taken compliance with resolution 
the board directors the bank, adopted 
year ago, the effect that return for the 
faithful services the employes sum money 
amounting per cent. the net earnings 
the bank should set aside each year and di- 
vided among the employes the bank 
before January the succeeding year. The 
per cent. the earnings last year amounted 
between and per cent. the salary list, 
and the employees were accordingly given 
per cent. salary dividend their share the 
profits the institution. 

The Kent County Savings Bank stands alone 
among the banks Michigan 
sharing with its employes and one the very 
few financial institutions the country which 
have adopted the plan, only few the large 
banks the financial centers the United 
States pursuing this policy. designed 
encourage devotion duty and continuance 
the service the bank, and the bank officials 
are thoroughly favor the plan. 


reviewing the changes officers brought 
about the recent annual elections the banks 


our own city, with pleasure take note 
the promotion Andrew Knowles the 
cashiership the Mechanics’ National Bank. 
Although yet young man, Mr. Knowles has 
spent twenty-two years this institution, and 
during that time has occupied almost every po- 
sition the bank his present one. His 
adaptability placed him the position assist- 
ant cashier few years ago, and the annual 
election officers January this year, 
was unanimously elected cashier. The Mechan- 
ics National, well Mr. Knowles, are 
congratulated upon this well-deserved promo- 
tion. The officers the institution are now: 
Granville Garth, President, Alexander 
Orr, Vice-President, Andrew Knowles, cash- 
ier, Robert Graff, Assistant Cashier. The 
last published statement showed the depos- 
its $16,762,508, surplus and profits $2,- 
394,776. The capital $2,000,000. 


The last report condition the 
White Plains (N. Y.) Bank shows that bank 
flourishing condition. The capital 
the bank $50,000; surplus and profits, $40,- 
198; deposits, $305,800. The White Plains 
Bank was organized 1893. David Cromwell 
President; John Hoag, Vice President, and 
Charles Prigge, Cashier. This bank has re- 
cently been designated the Comptroller 
the State New York the Depository for the 
Trust Funds and the Court Funds the coun- 
ties Westchester and Putnam, showing the 
high standing the bank and its very substan- 
tial Board Directors. 


statement condition the South Omaha 
National Bank close business December 
31, ascompared with its condition close 
the year shows increase total re- 
sources $653,385.04, the aggregate resour- 
ces being $3,083,119.67. The capital the 
bank $200,000, and its net surplus and profits 
$210,745.03 compared with $175,000 year 
ago. addition, two semi-annuai dividends 
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have been declared. This shows 
the total amount earned during the year 
$59,745.03 considerably over per cent. 
upon the capital Guy Barton 
President the South Omaha National Bank 
and Bostwick, cashier. 


the regular meeting the board direct- 
ors the New First National Bank Colum- 
bus, Ohio, held the 23d January, the fol- 
lowing officers were Charles Mayers, 
President, Albert Heffner, Vice-President, 
Paul DeLong, Cashier. The list officers 
the time the change January 23d 
consisted Nicholas Schlee, President, Albert 
Heffner, Vice-President, Charles Mayers, 
Cashier, DeLong, Asst. Cashier. 

Mr. Schlee has resigned the presidency but 
remains director. Mr. Mayer has been ele- 
vated from the cashiership and Mr. DeLong pro- 
moted the position cashier. 


The 115 stockholders the Merchants 
Planters National Bank Sherman, Texas, have 
been paid cash dividend per cent. for the 
year The bank has capital $600,000 
and surplus fund $120,000 and its deposits 
the close business December were $2,104,- 
979.34. Tom Randolph President, 
Chapman, Vice-President, Joyner, Vice- 
President, Dorchester, Cashier and 
Porter, Assistant Cashier. 


The last official report condition the Na- 
tional Bank McKeesport, Pa., shows that 
bank flourishing condition. The capi- 
tal the bank $150,000, surplus 
$173,787, deposits, $990,602. The National 
Bank McKeesport was organized 1887. 
James Evans President, Crawford, Vice 
President, Rhodes Cashier and 
Albig, Assistant Cashier. 


The New York Clearing House has adopted 
the following resolution: 

Whereas, the constantly increasing number 
cases missent items through the exchanges 
having been brought the attention the clear- 
ing-house committee and, view the fact 
that the practice misassorting exchanges 
fraught with great risk and expense the banks 
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receiving such items, therefore, 

Resolved, That and after December 23. 
fine imposed for each mis-sent 
item, paid the offending bank the 
bank returning such item, time presentation 
for redemption, provided, however, that shall 
the maximum amount which may collected 
from any bank any one bank the same 
day, and the manager hereby authorized 
add the scales fines accordingly. 


THE FAY 


The attention our readers invited the 
advertisement the Fay Mfg. Company, 
opticians, 178 Broadway, New York, which ap- 
pears elsewhere the Journal. One the 
Journal staff who recently visited their sales- 
rooms was very much interested their new 
system for fitting the eyes with glasses. Under 
the old system many defects were remedied 
increasing the muscles, which 
naturally resulted increased strain the 
nervous system. The new system relaxes the 
muscles and decreases the amount nerve 
energy required the eves. This rest the 
nerves not only beneficial the eyes, but 
the whole nervous system. These results were 
obtained the Fay Company originating 
and manufacturing number delicate and 
scientific instruments. Bankers and others who 
have occasion use glasses will find advan- 
tageous visit this up-to-date concern and have 
their eyes fitted with glasses experts who have 
made thorough study this particular busi- 
ness, 


THE EVOLUTION THE PEN. 


The progress tools for handwriting pur- 
poses has been keeping with the general evo- 
lution things, and far has advanced with 
the pen that to-day can sit and write for 
twenty-four hours without lifting the hand from 
the paper replenish the pen with ink, while 
the same time the pen thus use con- 
structed avoid the oftentimes scratching 
the paper and spattering this 
has been accomplished through the 
Ideal Fountain Pen.” 

There are numerous so-called fountain pens, 
but most all instances their construction 
found faulty after little use. The Water- 
man pen, the first place, made from the 
very best material that possible manufac- 
ture; therefore cannot sold price less 
than the cost material, but within the 
reach every business man, and once 
owned the owner loth part with for many 
times its price. 


